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HeKOTOpbIE OT/e/bHbIE acneKTsl cyae6Horo npeactaBuTenscrea 2, daktueckn s
HacTosLLiee BpeMsi OTCYTCTBYET KOMI/IEKCHOE MCC/Iej0BaHNe OXBaTbIBatoLLee
paccMoTpeHue 60/bLUMHCTBA Hanbosee akTyanbHbIX BOMPOCOB UCC/IeAyeMoro
rpaBoBoOro MHCTMTyTa{E.

O6pallast BH/MaHvie Ha  akTyaslbHble BOMPOChI TEOPVM 1 MPaKTUKM
dYHKLIMOHMPOBaHIS MPaBoBoro uHcTUTyTa cyae6Horo €7 (mpotieccyansHoro)
npescTaBnTeNbCTBa m OTAENbHO CNleflyeT OTMETUTb CrleJlytoLLe U3 HIX:  OTCYTCTBYIE B
rnpoLieccyasbHOM 3aKOHOAATeNbCTBE, KaKUX-NMB0 KBaNMPUKALIMOHHbIX TPe6OBaHWi K
NNLaM, OCYLLIECTBASIOLLMM Cy,e6HO-NPeACTaBUTENbCKYHO AeATeNbHOCT;
He/0CTaTOUYHOCTb NPABOBO PernameHTaLmnn OTBETCTBEHHOCTY CyAe6HOro
NpeACTaBATENS 3@ AOMYLLEHHbIE 3710yNOTPEBNeHVISt NPOLEecCyanbHbLIMU NpaBamMi,
XanaTHoe VNV HeHad/iexalliee NCMOHeHVe NPYHATBLIX Ha cebs 0653aTeNbCTB nepes,
nosepuTenem; HeaGGeKTVBHOCTL NPABOBbIX MEXaHVI3MOB PEryAVPYHOLLVX AeATeNbHOCTL
CyAe6HOro NpeACTaBuTeNs, B TOM YMC/IE C TOUKMN 3PEHIIst HAaJIOrOBOrO 3aKOHOAATeNbCTBA
Poccuiickoii DesepaLmu; HeonpeaeNeHHOCTb B TEOPWW U MPaKTVIKE rPax/AaHCKoro
npoLiecca B OTHOLLEHMM MOAX0AA K pas3peLLeHUto BOonpoca onpeeNneHns pasmepa
MOANEXALLMX B3bICKAHUIO CYMM CyAeBHBIX PACXOAOB, MOHECEHHbIX YHACTHVIKOM Aefla Ha
onnaty ycnyr cyAe6HOro npesctaBuTens u p,pyrme.q

BcecTopoHHee 1syyeHre TeopeTUYecknxX 1 NpakTUYeckyix CTOPOH NPaBoBOro

WHCTWTYTa Cyzie6HOro Npe/ACcTaBuTeIbCTBA B PaMKax OTeHeCTBEHHOrO Mpax/aHCKoro
npovecca, 06yc0BNeHO HEOHXOANMOCTHIO paspeLleHVs Hanboee akTyasbHbIX
BOMPOCOB B VX 06LLeli B3auMOCBA3M, GOPMUPOBaHMM Ha OCHOBE NOA06HOro
UCCNe/loBaHS KOMM/IEKCa Mep HaMpaBieHHbIX Ha COBEPLLIEHCTBOBaHNE OTeYeCTBEHHOTO
3aKOHOAATENbCTBA V1 MEePeCMOTP YCTOSBLUMXCS NO3ULMI CyAebHON NpakTVky B 06nacTy,

perynupytoweii uccneayemyio € remy.

OTAENbHOr0 BHUMAaHUS 3acNy>XK1BaeT BOMPOC OMpPeAeneHns NepcnekTvB pasBuTms
CyAe6HO-TMpeACTaBUTENLCKOW AeATENbHOCTY B CBETE 06beAVHEHMS BbICLUNX CYAEBHbIX
NHCTaHuwmi (BC PO 1 BAC P®) 1 co3aanmns eanHoro BepxosHoro Cyaa Poccuiickoit
Peaepaumn. CozaaHne Nogo6HOro cybbLeKTa NO3BOSIET NMPEANONOXUTE NEPECMOTP
ropsiZika peanunsauunm cyAebHoro NpeAcTaBUTENbCTBA B AJAHHOM Cy/e, B TOM Yucie
OCHOBbIBaACh Ha aHa/N3e onbITa OCyLLEeCTBNEHNS cy,qe6Ho-npeACTaBV|TeanK017|{E B
KoHctuTyumoHHom Cyae Poccuiickoin degepavuimm {m

O6beKTOM MCCe0BaHVS SBASIOTCH 06LLIECTBEHHbIE OTHOLLIEHWS, BO3HVKatOLLe B
CBA3N C CyAebHO-NpeACTaBUTENLCKON AEATENbHOCTEI0 B paMKax rpaxjaHckoro
npouecca Poccuiickoit ®egepaummn. Ocoboe BHUMaHVE YAENSeTCs peLleHnio Hanbonee
aKTyanbHbIX BOMPOCOB TEOPUW 1 MPaKTUKN GYHKLIVOHMPOBaHUS Cyae6HOro
npejcTaBuUTENbLCTBA.

MpeAMeTOM 1ccnes0BaHNS ABASHOTCS HOPMbl MaTepuanbHOro U NpoLieccyanbHoro
npa.a, pernameHTIpytoLLme esTeNbHOCTb CyAe6HOro (MpoLeccyansHoro)
npeACcTaBUTeNS B paMKax 0TeYeCTBEHHOrO rpax/AaHcKoro npotecca.

Llenb paboTbl 3aKNt0HaeTCs B MPOBeAEHU KOMIIEKCHOTO aHanmn3a noioXeHii
rPaXAaHCKoro npoLeccyanbHOro 3akoHogaTenbcTea Poccuiickolt Peaepaumm B 4actu
HOPM, pernameHTUpYLLIMX yYacTue cyaebHOro (NpoLeccyansHoro) NpeActaBuTens npu
PaccMOTPEHWM iesi COOTBETCTBYHOLLMMU CyAamu; B pa3paboTke 1 MpesloXeHNn Ha
OCHOBE NPOBEAEHHOr0 aHaV3a KOHKPETHbIX MeXaHN3MOB paspelleHns Hanbonee
3HaYMMBbIX BOMPOCOB peannsaLmm NHCTUTyTa CyAe6HOro I'IpeACTaBI/ITeI'IbCTBa,m
BO3HVKaIOLLMX KaK B TEOPWW, Tak U Ha MpaKTUKe.

[Ans JOCTVIKEHWSA YKa3aHHOI Lienn BbInn NoCTaBeHbl CejytoLLve 3a4a4n:
paccMoTpeThb BO3HVKHOBEHME 1 pa3BUTUE CyAe6HOro NpeAcTaBUTeNbCTBA B

pamMKax oTe4ecTBEHHOro rocyAapcTea u npasam;

npoaHanu3vpoBaTk NPaBOBOW HCTUTYT CyAe6HOro NpeAcTaBUTeNbCTBA Ha
COBPEMEHHOM 3Tare pa3BUTUS FPaxAaHCKoro npouecca{ﬂ;

YCTaHOBWTb  aKTyaNbHble Bonpocmﬂ peanvizaLuv NpaBoBOro MHCTUTYTa CyAebHOro
npeAcTaBUTeNbCTBA B paMKax{m rpaxAaHcKoro npotecca;

nposectu Knaccm¢>|/||<au,m;| cy,qe6Horo npeAcTaBUTENbCTBA B FPaXXAaHCKOM



npotecce;
BbISIBUTb MEXaHV3M COBEPLUEHCTBOBaHVS CyAebHOro npeACcTaBNTeNbCTBa B

pamkax rpaanHCKoroe npouecca Poccuiickoin G:ep,epaumm.a

MeToz0N0r4eckoli 0OCHOBO 1CCNeA0BaHUS BbICTYNNN ANANeKTKO-
MaTepuanncTyecke MeToAbl MO3HaHWS, NO3BONVBLLVIE NPOaHANV3MPOBAaTh NPaBoBble
ABNIEHS, HOPMbI B Pa3BUTUW, B3aVIMOAENCTBIM N NPOTVBOPEYM MeX/y CO60iA. B Liensx
obecrneyeHns NONHOTLI UCCe0BaHVs B paboTe NCNob30BaHbl Kak 06LeHay YHble
(KOHKPETHO-NCTOPUYECKUNIA, GOPManbHO-NOTUYECKUIA, CTRYKTYPHO- GYHKLIVMOHANbHbIN,
CUCTEMHBIN 11 Apyrie), Tak 1 06LLenornyeckmne MeToabl (aHanus, CUHTE3, UHAYKLUS 1
Aedykuvs, 0606LLeHVe, aHanorus, abcrparnposaHue 1 gpyrue).

Ans jocTKeHns Lenein paboTbl G 6bINn NccnefoBaHbl TPYAbl TEOPETUKOB NpaBa,
CNeLvanuncToB B pasanyHbIX oTpacasx npasa: T.E. Abosoli, H.W. AsaeeHko, A.P.
Axpamosoi, C.C. AnekceeBa, tO. AHgpeesa, C.M. AMocoBa, A.M. BepLunHuHa, B.M.
I'pnbaHoB, B.I. Nycesa, A.A. lemnyesa, B.B. 3aliuesa, C.B. 3anonbckoro, C.

3eneHunHa, A.l. KoBaneHko, C.H. KoxeBHukoBa, K./. Komuccaposa, A.A. KoHapaluesa,
Ho.N. Kynmmosam {m

SMMMPUYECKYO OCHOBY UCCAEA0BaHNA COCTaBNAT MeXAYHapoAHbIe MpaBoBble

aKThl, KOHCTUTYLWS Poccuiickoil ®eaepaLn, rpaxaaHCKoe 3aKoHoAaTeIbCTBO
Poccuiickoin DeaepaLyu, poccuiickoe rpaxaaHckoe npoueccyaanoeq
3aKOHOAATENbCTBO, MHbIE HOPMATVBHbIE NMPABOBbIE aKTbl, akTbl TONKOBaHWS
(pa3bsicHeHVs) NpaBa pasnnyHbIX CyAe6bHbIX MHCTaHu,mME, nocTaHoBNEHVS
KoHctutyumoHHoro Cyaa PO, a Takxe apyrue MaTepmanum .

CTpyKTypa paboTbl NpegonpejeneHa nocTaBneHHbIMU LENSMU 1 3a4a4n 1

COCTOWT U3 2 rNaB., NoAeNeHHbIX BCero Ha 5 naparpagos.

I'naga 1. MIcTopusi BO3HUKHOBEHWA 11 Pa3BUTVA UHCTUTYTa CyAebHOro
npeACTaBUTENbCTBA MO FPAXAAHCKUM Aenam

1.1. BO3HVKHOBEHWE 1 pa3BuTMe cy,qeGHoro{E npeAcTaBUTENbCTBA B paMKax{m
OTeyeCTBEHHOro rocyAapcTea n npasam

M3yyeHvie Nto6bIX MPOLLECCOB, B TOM YMC/IE U MHCTUTYTA, TPYAHO NpeacTaBUTb

6€3 V3yYeHVIsi MPUYMNH ero yCTaHOB/IeHWS, PaBHO Kak v CTaguii passutus. K
NPVIMEHEHIO AaHHO METOANKM NpUGEerany ¢ cCamblx AaBHeLLVX BPEMEH, OAHUM 13
nepBbIX O Hell 3aroBopua OCHOBOMOIOXHWK MO3UTUBM3MA B GUNOCOPCKON Hayke —
OrtocT KOHT. MIM roBOprIOCk O TOM, YTO eAVHCTBEHHbI METOZ, KOTOPbI MOXET 6bITh
NPVIMEHEH B Hay4YHOW chepe C yBEPEHHOCTBLIO U «A0CTUIHET UCTUHBI U He BNajeT B
OLLUMBKM», 3TO METOZ UCTOPUYECKMIA, N6 06paTHO AeAyKTUBHbIN.

MpoLjeccom nccneAoBaHUA NpoLeccyanbHOro (CyAe6Horo) npeAcTaBuTeNbCTBA He
npeaycMaTpUBaeTcs Kakux-n6o CKNoYeHNA U3 JaHHOrO NpaBia, COOTBETCTBEHHO
CTOWT 3aBECTU Pa3roBop O NpUYVHax GOPMUPOBAHNS U HanpaBneHnn byayLiero
pasBUTVIA JaHHOIO SBIEHUS B rPaX/aHCKoM npoLiecce.

YcTaHoBNEHVe cyAe6HOro NpeAcTaBUTeNbCTBA CTa0 BO3MOXHBIM, Tak Kak
YCNOXHSANCS MOHATUIHBIN annapart, a Takxke 060poT B SKOHOMUYECKo chepe. [laHHbIe
06CTOATeNLCTBA 06YCN0BUN NOTPEGHOCTL B OAHOMOMEHTHOM MPUCYTCTBIN OAHOIO 1
TOrO e y4acTHUKa OTHOLLEHWIA B pa3HbIX MecTax v T.n.

Ha n1Lo noTpe6HOCTL B YACHEHU 1 OTrpaHnYeHUn Cyae6Horo

(npoLieccyansHoro) NpeAcTaBUTeNbCTBA U Takoro MPaBoBOro MHCTUTYTA, Kak
a/iBoKaTypa, MOCKo/bKY NMpv $OPMUPOBaHNI MPOMCXOAALLIME NPOLIECChI, MO HaLLemy
MHEHWIO, UMeIOT CXOXMIA XapakTep. YKa3aHHbI BOMPOC 40BO/IbHO-Takyi MOAPO6HO
paccMoTpeH. B Tpyaax 3HauMTeNbHOro Yncna nccnefosateneli-LUMBmnaMCcToB Benacs pedb
0 TOM, YTO YCTaHOB/IEHME 11 NMoCNeytoLLiee pa3BUTME JaHHbIX MPaBOBbIX ABNEHWIA
06yC/I0B/IEHO LieNbIM NepeyHeM NpYYMH PasHOro CBOCTBA, @ BO MHOTVIX CTpaHax v no
TeKyLLMA MOMEHT OHW CyLLIeCTBYHOT aBTOHOMHO.

A.A.MenbHVKOB Benack peyb 0 TOM, CyAebHbIM (MpoLieccyanbHbIM)
NpeACTaBUTeNbCTBOM BbIMOHAETCS PO/b COCTABHOrO KOMMOHEHTA rpaXAaHCcKo-
NpaBoBOro MHCTUTYTA. LienecoobpasHo cumtaTh, UTO NpeACcTaBUTeNbCTBO o6ecneumsaeT6

nepezady o4H1UM NNLIOM (foBepuTenem, NnpeAcTaBasiemMbiM) CBOEro o6bema nosHoMouni



Ha OCyLL|eCTBNIeHVIe FOPUANYECKM 3HAaUUMBbIX AeVCTBUIA ApyroMy ULy (MpeAcTaBUTeNto,
noBepeHHOMY) C YeTKM NOHVMaHNEeM TOro 06CTOATEILCTBA, YTO 3@ BCe HACTynuBLLMe
nocneACTBUS JaHHOW NepeapecaLim npae 6yAeT 0TBeYaTh cam AoBepuTesb. Takxe,
A.A.MenbHNKOBLIM 03By4BaNach MbiC/b CIeAYOLLErO COAEPXaHUSA: «... UHCTUTYT
npeAcTaBUTebCTBA 0becneymBaeT ycnoBus, Npy KOTOPbIX NpeacTaBuTeb
OCyLLIeCTBASET NPaBOBYIO AeATeNIbHOCTb BMECTO TeX /1ML, KOTOPbIE MO PasHbIM
NPVYMHAM He MOTYT UCMO/HATL €8 aBTOHOMHO». Ha caMoMm Aene, ykasaHHas MbIC/b
XOTb 1N HAXOAUTCS B OCHOBE dyHAAMEHTa UAeun 0 NPeACTaBUTENbCTBE, HO He
1cyeprnbiBaeT ero, MOCKOIbKY NPyt TOBapHO-AeHEeXHbIX OTHOLLEHWIA YenoBeky
Heobx0AMMO 6bI10 HAXOAWTLCS B CAMbIX Pa3HbIX MECTax MPaKTUYecky 0AHOBPEMEHHO,
VNMEHHO 61aroaaps UHCTUTYTY NPeACTaBUTeNbCTBA 06LLECTBO CMOI/I0 paspeLunTs
BO3HMUKLLYO npoGneﬂ my.

Kak nHCTUTYT cyaebHoe NpeACTaBUTeNbCTBO bepeT cBoe passuTue eLé B

[ApesHeM Pvime, 11 OLLIEN 0 HACTOSLLLEro BpeMeHU 6narogaps NoTpsicatoLLym paboTam
MNanuana, UuumpoHa, Monnéus, Cepaus 1 MHOTVX APYruiX. o4 yHVKanbHeALWnm
ABNEHNEM B MI/IpOBOVI NCTOPUN, KOUM CHNTaETCA PUMCKOe YacTHOe nMpaso, Mo MHEHUIO
B.A. KpacHokyTtckoro v U.C. TlepeTepcKoro, € TOYKW 3peHNst CBONX BHELLIHMX
XapaKTepucTUK, CTOWT cYMTaTh cucTeMy UckoB. CpeAu IopUCTOB TOro BPEMEHN
npeobnajana TOYKa 3peHUs O TOM, UTO TO/IbKO C MOMOLLbHO Cyle6HOW 3aLLnThbl
HanNYHOro NpaBa MOXeT 6bITb NPeAoCcTaBNeHa emMy HacTosILLVEe LLleHHOCTb U
3aBepLUeHvie. [loM1MO BCero MpoYero, A8 Npasa TOro BpemeHy 6bina xapakTepHa
3aKOHOMEPHOCTb NPUMeHeHNS GOPMbI FpaxAaHCKoro cyaebHoro npotecca, 4tobbl
BHECTU V3MEHEHVISi B OTHOLLEHUS MaTepraibHOro YacTHOro npaBa.{m CreneHbto
aBTopuTeTa CyAe6HOM GopMbl 3aLLNUTLI npaa{m rpaxzaH npeaonpeensncs n
yCTaHaB/INBANCA COOTBETCTBYHOLLMIA CTATyC OPraHOB, 3aHMaKLLMXCSA CyAebHO
3aLLMTOM.

McTopus cyae6HOro npeAcTaBUTeNbCTBA Kak MHCTUTYTa B [lpeBHeli Pycn

noay4una cBoe nepeoe 3akpenieHve B 3akoHoAaTeNbHbIX cbopHuKax XV Beka. Tak,
MckoBcKas cyAHas rpamoTa  obpallana BHUMaHWe Ha To, UTo MOMOLLIbIO NOBEPEHHbIX
NILL, MOV BOCMO/b30BATLCA aneko He BCe, a TONbKO AeTU, KEHLLWHbI, MOHaXUHU 1
MOHaxu, Fiyxve 1 AnLa B NoYTeHHOM Bo3pacTe. HOBropojckas CyaHas rpamoTa,
Hao60opOT, ykasblBana Ha To, UTO NpeACTaBNeHNe HTEPECOB KaX/A0ro Moraio
OCYLLIeCTBAATLCA NPY MOMOLLV 0BEPeHHOro nya. CU1Tanock AonycTUMbIM, €CIV Ponb
MOBEPEHHbIX NCMONHANN aXe POACTBEHHVIKM CMOPSALLIX CTOPOH, 1 Ntobble VHble
rpaxzaHe ¢ NpaBoCnoco6HOCTbLIO, KPOMe TeX, KTO, ByAyun Ha ciyxbe, obnagan

B/1aCTHble MOHOMOYMAMU.

MepBOHa4anbLHO ocHoBOMONararoLWwas Gopma CyAebHOro NpescTaBUTeNsCTBa Y
CNaBAHCKMX HAapOAOB 6blna NpejcTaBneHa POACTBEHHbIM NpeACcTaBuTeNbCTBOM. CTaTyc
npeAcTaBUTENA UMENCs Tak Xe Y JeTeld, bpaTbes, NN1eMAHHIKOB, Apy3eii
npeacTtaBnsiemMoro. OAHaKO B TOT Nepuroj BpeMeHu ycnyrv npeactaBuTe/is BbINOJIHAINCE
1 HaéMHbIMU NOBepeHHbIMU. Bonee No3aHUMY ApeBHepPYCCKMMUN NamMsTHKamK npaea (B
CypnebHuvikax 1 CobopHOM YnoxeHunn 1649 roga) MocTOSIHHO rOBOPUTCS O, Tak
Ha3blBaeMbIX, HaéMHbIX NnoBepeHHbIX Kak 06 Yy>Xe yCTaHOB/IEHHOM NHCTUTYTEe
npoLieccyanbHOro npasa.

MocTeneHHO cneACTBEHHbIE Havana B 0TeYeCTBEHHOM rpaX/aHCKoM Cyse6HoM

npoLiecce HaXoAWMN CBOe Pa3BUTNe, O4HAKO 6biaa COKpaLlieHa posib CBO60AbI CyAe6HbIX
npeAcTaBuTeneit. B koHue XVI Beka BO3MOXHOCTb BCTYMNIEHWS B A@N0 CyAe6HOro
npeacTaBuTeNs NPAMbIM 06pasoM 3aBucena oT Cy6beKTVBHOro yCMOTPeHUs Cyaa.
OKOHYaTeNbHO YepThl CNeACTBUS OTeUeCTBEHHbIV MPaXAaHCKUIA CyAebHbIN

npovecc npruobpen ¢ MomeHTa NpuHsATKS 30 MapTa 1716 roga B BonHckom yctaBe
«KpaTtkoro n3o6paxeHuns NpoLeccoB Uav cyAebHbIX Tﬂ)Keﬁ ».m YTBEPXAEHHbIN akT
oKa3san HeraTMBHOe BO3/eliCTBYe Ha BeCh rpaxaHCKuii cyae6HbIV npoLiecc. M3-3a
JaHHOro obcToATensCTBa 5 HOA6Ps 1725 rosa 6bin yTBepXK/AeH NOMHBIV yKas o cyae,
npasunamy KOTOPOro OrosapyrBasiacb BO3MOXHOCTb COCTA3aTEIbHOMO NPOLIeCCyanbHOro

CyA0roBopeHus, 1 4ONyCckanock y4actue noBepeHHbIX.



Jlo MomeHTa yTBepXAeHVs CyaebHbix YcTaBoB 1864 rosa, nog cyaebHbIM

rpaXx/AaHCKMM NpeAcTaBUTeNbCTBOM NMOHMManacb cBobogHas npodeccus, He
yTpyxzatoLjasn cebs 0653aTeNbCTBaMM OPraHy3aLVOHHOrO 1 KOPMopaTUBHOIO
xapakTepa.

B Hauane e XIX Beka NponCxoAUT BO3BPaLLEHe BCEro rpaxaHckoro npotecca

K IHKBU3MLIMOHHOMY Hayany MMcbMeHHOCTU. [laHHOe 06CTOATeNbCTBO 6bI10
bakTyecky npegonpejeneHo coctasneHnem nonHoro Coja 3akoHos. YacTeio CBoaa,
YKa3aHHOr0 Kak «3akOHbl O CyJ0NPOV3BO/ACTBE U B3bICKAHVAX MPaXAaHCKUX» (4. 2 T. X),
B CTaTbe 2282 6bINN COeAMHEHBI Pa3NNYHbIE HOPMbI, MPOMVCaHHble B YI0xXeHN 1649
roaa, BovHckom ycTaBe, ykasax neproga npasneHus EkatepuHbl II v ykasax XIX Beka,
COOTBETCTBEHHO NMUCbMEHHOCTb MPaXAaHCcKoro cyAe6Horo npolecca npuobpena
oueBnAHble YepThl.

OcyLecTBneHMEe KakX-NM60 06LLMX AeACTBUI BCeX CTOPOH nepes cyAe6HbIM
pasbupaTenbCTBOM He [0Mnyckanoch, MoBePeHHbIe XOTS U He Bblan UCK0YeHb! 13
y4acTusa B npouecce, HO 1x paboTa cBoAMNACk k TOMY, UTOBbI NoceLaTh KaHLenapum,
13y4aTb JoKa3aTeNbCTBeHHY 6a3y 1 06paLlaTbCd MHOrOKPaTHO C MPOLLEHNAMUN 1
xogaTaiictBamu. TaiiHas 1 NMMCbMEHHas CyLLHOCTb Cye6Horo npotecca (v oT ny6amku,
1 OT y4acTBYIOLLYIX CTOPOH) BNleka 3a o601 Te yCI0BUS, MPU KOTOPbIX NOBEPEeHHbIe
MOI/IN 3a4acTyto 3/10yNoTPe6AATL UMEOLLMMUICA Y HYX NpaBaMu. Moz cTaanelt
npeaBapVTeNbHOV NOArOTOBKM K Cy/y MOHUMANOoCk TO, YTO TSXYLLMMUCS
OCYyLLLeCTBAS/ICA 06MeH Mex/y co60i bymaramu coCTa3aTe/IbHOro Xxapaktepa:
NpoLleHnem, OTBETOM, BO3PaXKeHVsiMU, OnpoBepXKeHreM. NMpoaoKUTeNbHOCTb Takoi
npoLeAypbl COCTaBAsNa MUHUMYM YeTbipe MecsiLia v MOrna UATY 0 ABYX NieT. 3aTem 13
A@HHOr O NPOU3BOACTBA NMPOU3BOAMNACK BbINVCKA IM60 BbINONHANOCH U3rOTOBNEHVE
AOKNaAHOV 3anmcku. laHHbIV JOKYMEHT AaBasics TSXKYLLMMCS CTOPOHAM, UTO6bI OH
MOI/IN €ro MPOYeCcTb U MOAMMUCaTh, MPY 3TOM OHV MOTAV MOMPOCUTL €ro A0MONHNTL
160 N3MeHUTb. B Xoze Aoknaja B XoAe 3aceAaHns CyAa A0 Hayana obcyxAeHs ero no
cyLecTBy (B XOAe YTEHWS 3an1ckm - BbIMUCKK), MPeoCTaBasiack BO3MOXHOCTb {m
NPYCYTCTBA TAXYLLMMCA 160 X MOBePeHHbLIM. Ho 06cyxaeHve gena v
NOCTaHOB/IEHME PeLLIeHNS Cy/Aa OCYLLeCTBASNOCE B 3aKpbiTom pexu {2 me. TaiiHas u
NMCbMEeHHas CyLLHOCTb NpoLecca (Kak oT My6anKu, Tak v OT npoLjeccyanbHbIX
YYaCTHIKOB) YaCTo NpeAoCTaB/sfa BO3MOXHOCTL NOBEPEHHbIM 3/10ynoTpebisaTe
MMEIOLLIMICS Y HUX NpaBaMu .

F'ocypapcTBeHHas KaHuensipus ycTaHoBMAa 0Co6bIi MOPAAOK rpaxAaHCKoro
CyAebHOro npeAcTaBuUTENLCTBA BM/IOTE A0 NPOoBeAeHVs pedopMbl B CyAebHOM cucteme
1864 roga. Momumo Bcero npoyero, KaHuensipusa yctaHasnveana bykBanbHoO
cnejytoLLee: HCTUTYT MPUCSXKHBIX CTPSANYMX MENCs B KOMMePYeCKX Cysax, B 0BLLmX
CyAebHbIX MecTax MO/ 6bITb NpeACTaBeHb! Te nm{m Lia, KOTOPbIM 3aKOHOM 3TO 6b|nom
paspeLueHo. B TOM Yuncie MoHaxw, ManoneTHe, yXoBHble 0CobbI, N0AV, MULLIEHHbIe Ha
OCHOBaHWK peLleHVs cyAe6HOro opraHa cBoero 406poro UMeHu v T.n. Takxe, B paHre
npeaceaarens MOr/in HAXOANUTbLCA N YAHOBHUKN UMEHHO B MeCTax, rae OHn
HernocpeACTBEHHO HEC/IN FOCYAapPCTBEHHYIO CyX6Y.

Cucrema nocTpepopMeHHO pycckoli aABoKaTypbl kapAMHaNbHO OTpeLlaack ot

TOro, YTObbI MPOVCXOANNO ee CMeLLeHUe C JopedOopMeHHbLIMU XOAaTasMU U CTPANYUMA.
MpaBuna YcraBa rpaxaHckoro cyAonpov3BoAcTBa 1864 roga npefocTaBasiim

BCEM /MLIaM MOJIHOE NpoLieccyanbHOe NPaBo U AeecnocobHOCTb. Takxe, caMnum
YcTaBoM npesycmaTprBanich UCKHOYEHVISt U3 JaHHOI HOPMbI. Tak, IMLaMm, KoTopble
6bI11 NVLLEHbI BCEX CBOUX MPaB COCTOAHUS, He NpeAoCTaBNsaNack BO3MOXHOCTbL
OCYLLIeCTBAATL 3aLLUMTY TeX NpaBs, KOTOpble y HUX Bbinn N3bATbI. VIHTepecs
HeCcoBepLLUEHHONETHEro NPeACTaBAAAN UX POANTENN NGO ApYrie OnekyHbl (YCTaBOM He
NPOMUCLIBANOCh yYacTvie Takoro AnLa, Kak 3aKOHHbI NpejcTaBuTenb). Paj
OrpaHVYeHnii PacnpoCTPaHANCS Ha UL, HaXOAALLMIXCS MO/ ONeKOoW 13-3a NX
pacTounTeNbHOro NoseeHws. [leiicTBUS HeCOCTOSTeNbHOrO A0/XHMKA NPOV3BOANANCE
B Cye6HOM MpoLiecce Npuv MoMOLLK, Tak Ha3blBa@MOro, MexaH13Ma no KOHKYPCHOMY

ynpasneHuto. MpeabsBAsAVCL TPe60BaHUS MO MCKY, B OCHOBE KOTOPbIX pacroiaranoch



3aBellaHune, TOIbKO K HacnegHnKy 6o JyLienpuriKasymky. 3a TOoBapuLLecTso B

OTCYTCTBUM JOBEPEHHOCTU B CyZe6HOM npoLiecce MOTAM NPUHUMAaTL NpsMOoe yyacTue
NVLLb Te 1L, KOTOPBIM J0roBOP TOBapULLLECTBA NPeAOCTaB/IsAN Psij MONHOMOUNI B
061acTn ynpaeneHvs 4enamm ToproBoro Zoma, ecv B J0roBope He ycTaHaBMBaeTCst
MHOe. Y BCeX MHbIX TOBapULLECTB, 06LLEeCTB 1 KoMMaHuii MMenacs BO3MOXHOCTb
TpeboBaTk 1 0TBEYATh Ha Cy/e 1LLbL NOCPeACTBOM CBOEro 0C060ro NosepeHHoro
(cTatbu 17-27 YcTaBa rpaxaHckoro cyAonpon3BoACTBa).

MpoLiecc No HageneHyo NoTHOMOUNAMY CyAebHbIX NpeAcTaBuTeNeli CTOPOH B
MVPOBbIX CyAebHbIX YCTaHOBNEHUAX HeC B cebe AeMOoKpaTUYHbIl xapakTep. CTaTbs 46
YcraBa rpax,ancxoro{m cyse6HOro npomssoAcTBa Tpe6osana ot Tﬂ)KyLLI,I/IXCﬂm 3asBNeHve
cyay (YCTHO VM NMMCbMEHHO) 0 BbIGpaHHbIX UMW NpejcTaBuTensx. lNpeoctaeieHve xe
Jl0BepeHHOCTel 6b110 MO YCMOTPEHUIO CaMUX NPeACTaBASEeMbIX.

®aKT HageneHns NONHOMOYNAMIN NPeACTaBUTEeNS ANSi MPUHATUS y4acTVsa B

061X CyAebHbIX MecTax NpsmMbIM 06pa3oM 3aBUCKT OT CTaTyca Camoro npeAcTaBuTens.
Ecam oH HaxoAWCs B CTaTyCe NPUCAXHOro NoBepeHHOro, To NoATBEPANTb ero
MOAHOMOUMSA MOXHO 6bI/10 C MOMOLLIO OBEPEHHOCTY, B KOTOPOV NOANUCE JOBEpUTENst
MOTyT 3aCBUAETeNbCTBOBATL HOTapWyC, MONLMS UV MPOBO CyJ, @ TakXe YCTHOro
06bABNEHVIS JOBEPUTENIS U MOBEPEHHOIO, MOMELLEHHOTO B XKypHasl COOTBETCTBYIOLLLErO
cysaebHoro opraHa. Bo Bcex gpyrux cnyyasx noaTsepxeHuve NoaHOMOUN cyae6Horo
npeacTaBuTeNs Morao 6biTb 06ecneyeHo 40BEPEHHOCTbLIO, KoTopas
3acBuAeTeNbCTBOBaHA B MPONCaHHOM MpaBunamMu nopsiake.

HensmeHHOCTb OpraH13aLVIOHHbIX, MPaBOBLIX U GYHKLMOHANbHBIX OCHOB
AeATeNbHOCTY aBOKaTypbl COXpaHsaaack BNOTL 40 camoii oceHun 1917 roaa, Koraa no

NTOraM M3BeCTHbIX UCTOPUYECKNX MOTPACEHNI bbl1a MONHOCTLIO IMKBUAVPOBaHa 1 BCS

cysaebHas crcTema, U NpUcsXXHas a,qBoxaTypa{m,

22 Hos6pst 1917 roaa Aekpetom No1 o cyze 6biv IMKBUANPOBaHbI UHCTUTYTbI
YaCTHON 1 NPUCAXHOI agBoKaTypbl 6e3 Kakon-nm6o no,u,me{m Hbl. C nvkBUgaumen
MHCTUTYTa cyAe6HoiA afBOKaTypbl 6bina Npovi3aBeeHa NomnbiTka 06ecneyunTb KaxkaoMy

rpaXxgaHnHy CTpaHbl NPaBo Ha 3awmnTy NpeacTasutTenemMm CO6CTBEHHbIX VHTEpecoB B

X0J, € CyAebHOro caylwaHus.

Ponb npeacTaBuTeneli No rpaxaaHckm cyaebHbIM Aenam morna 6biTb

BbIMOJIHEHA t06BIMU HEOMOPOYEHHBIMU rpaxzaHamm 060VX MOJI0B, UCMO/b3YHoLLMe BCe
rpaxzaHckuie cBo6o/bl 1 npaea. Ho [lekpeToM He ycTaHaBAVBaAVCk BOMPOCk! 06
opraHv3aLMoHHOl popMe 3aLmnThl B X0/ CyAe6HOro pa36mpaTeanTm Ba. Camyto
noAxoAsiLLyto GopMy A/l HOBOro, COBETCKOr0 rocyAapcTsa NPoAo/Kany UckaTb Ha
NPOTAXEHNN BCeX MePBbIX MNATU NIET BbINMO/HEHWS COBETCKOI BNAaCTU.

Ob6nacTHble 1 rybepHcKkme Cbesbl AesTenen tCTULMKY, MPOXOAMBLLVE B cepegnHe

1918 roga, 3aHMannCb Novckamy GopMbl OpraHM13aLK 3aLLmUThI B Cyae 1
npeAcTaBUTeNbCTBA YARNANOCh. HaCTb 1X yHaCTHVIKOB NpUAepXuBanach T TOUKM
3pEeHKS 0 TOM, YTO KONNernuv AoaxHbl COCToATb Npu CoBeTax, Apyras 4acTb y4acTHUKOB
- YTO Mpu Cbe3zaax cyAeit, Npu TpubyHanax, Ho Bcem CUNTaNW, YTO B HUX HYXAanucb. He
BbIBUranochk NpeAIoXeHnii 06 yCTaHOBNEHUW U CneLuanbHbIX LIeH30B  ANS BCTYMNeHNs

B KON/ETNHO.

I'Iocne{m yTBepxXAeHus BLVIK (BcepoccniicknM LieHTpanbHbIM NCMONHUTENbHBLIM
KOMVITeTOMm) MonoxeHns o HapoaHoM cyae 30 Hos6psa 1918 roga, NPU UCNOAHUTENBHBIX
ye3/HbIX komuTeTax COBETOB PaboUyX 1 KPeCTbSIHCKUX AemyTaToB 1 Npu

NCMONHNTENbHBIX ry6epHCkux komuTeTax COBETOB Paboumx 1 KPeCTbSIHCKMX AenyTaToB
6blna chopMMpoBaHa CneuyanbHas cMcTema KoANernin cyaebHbIX 3aLMTHIKOB,
06BVIHMTeNel 1 Npe/CTaBuTeNell CTOPOH B pamKax rpaxAaHcKoro cyae6Horo npou,ecﬂ ca.
M36paHiie nx YneHoB NPOVCXOANIO Ha UCMONKOMaX B 06LLEM C KaxXbIM AOKHOCTHLIM
nunuom CoBeTckol pecnybavkm nopsiake.

WHcTpykumelt Hapkomiocta (HapoaHoro komuccapmata loctuumm) ot 23 nons

1918 rosa oroBapviBanock TO, H4TO PO/IbIO MPABO3ALLUTHUKOB MO rPpaXAaHCKUM

CyAebHbIM Aenam HaAeNsNNCh NNLLb Te LA, HaX0AALLMECs B COCTaBe Konnerni



NpaBo3aLLMTHUKOB. Takxe BbICTyrnaTb B Cy,qe6HOM npouecce morin 6nv3kre
POACTBEHHUKU TAXYLLMXCA nmbo npeacrasuTenn pre)KAeHI/IVI, I'IpeAI'IpVIﬂTI/IVI n

opraHu3auuii, rae pabotanu TaXyLmecs.

daKTYecky, B pesynbTaTte 3MeHeHUl B POCCUIACKOM cyAe6HOM

3aKOHOZaTeNbCTBE 6bl/l OCYLLLECTBEH BO3BPAT K aZBOKATCKON MOHOMOAMM NpaKTUYecku
B TOW e popMe, B Kakoi OHa BbINONHANACH eLLe 0 PEBOIFOLMOHHbBIX COBLITUI OKTSEPSA
1917 roga. CTouT Takoke 3aMeTUTb, YT O OFPOMHBbI KPYr BONPOCOB 6bl1 nepejaH Ha
paccmoTpeHue cyaa. Hanprimep, B xoAe pa3brpaTensCTsa Aes Mo rpaxaaHckim
6pakopa3BoAHbIM NPoLLeccaMm HapoAHbIV CyA MOF CneLmanbHbIM onpeaeneHnem MoryT
OrpaHVMyY1TL yyacTie NpPaBo3alLVTHVKOB B Aefe.

MonoxeHvem o HapoAHOM cyzae oT 30 HoA6ps 19{m 18 ropa 6bina «mcnpasneHa»
CyLlecTBOBaBLUAsA CUTyalWs, rae NpaBo3alUNTHUKN — PaHee MPUCAXHble U YacTHble
noBepeHHble, MPeACTaBAAOLLMIA KOCTAK HOBOV POCCUIACKON aZlBOKaTYpbl, 3aknajblBan B
OCHOBY CBOEVi OpraHy3aLuvu 1 paboTbl CUCTEMY 3aKOHOAATeNbCTBA, AEMCTBYIOLLYIO eLle
ZI0 PEBOTOLMOHHbIX M3MEHEHWIA, Nprberas K MeTogam 1 ¢opMam paboTbl, MPUCYLLM
NPVICSKHON 11 YaCTHOM aaBoKaType «400KTA6pbCKoro» neproja. C MoMeHTa
YTBEPXAEHMA AaHHOrO MonoxeHVs aaBokaTypa Kak OTAeNbHbI 1 He3aBUCKMBIA
VHCTUTYT BpeMeHHO NpekpaTiiia CBoe CyLLeCTBOBaHMe.

MpeaycmaTpuBanoch, YTO MOZ KaxzbIM Yl1eHOM KOANernn NpaBo3aLlTHUKOB,
o6BUHUTENEN N CyAe6HbIX HpeACTaBVITeﬂeﬁ y4acTBYHOLMX CTOPOH B rpaxaaHckomMm
cyse6HOM rpoLiecce NoapasymeBanoch AoXHOCTHoe nuo CoBeTckoli Pecnybnuku,
nonyvatoLLee xanoBaHvie B paamepe oki1aja, NpesycMOTPEHHOTO ANA CyAell, B
COOTBETCTBUM CO CMeTOI HapogHOro komuccapuata cTuumn. BamaHune nnatel xe 3a
NPVIHATWE y4acTUst B Cy;e6HOM NpoLiecce YneHa Koernm NponsBoAVIOCh B JOXOZ,
rocy/AapCTBEHHOM Ka3Hbl. 3aZa4a Y1eHOB yKa3aHHO KO/ervin coctosna B MpsMom
oKasaHUM COAeNCTBYA Cyay, 3aK/toYatoLLLeMcs B Hanbonee NoJHOM 1 NoApO6HOM
OCBeLLeHUV BCeX CTOPOH /1eNa, KaCaroLLIMXCS IMYHbBIX MHTEPeCOB yYaCTHIKOB.

Cam cyaebHbIN npejcTaBuTeNb HazHavancs CoBeTOM KOMeriu, eciv camo
3aMHTepecoBaHHOE L0 MPOCKUAO O HaszHaudeHun. Ho, CoseT Konneruu, nccneosas
camy CyTb Zlena, Mor He y/0BNeTBOPUTbL Takyto Npockby. O6xanosaTe NocTaHOBNEHVE

MOXHO 6bINI0 B KaXaom HapOAHOM cyje, 3aHUMaBLUMNMCA pacCMOTpeHneM Aena.

B pon v v, HaZeneHHbIX MPaBoM y4acTBOBaTb B KauecTBe MpoLeccyanbHbIX
CyAebHbIX NpeacTaBuUTeneld, 40MnycKanncb YneHbl KONNErnii, OPUCKOHCYNbThI COBETCKMX
yqpe)K,qu{m WA N 6K3KVEe POACTBEHHMKM {m TAXKYLLMXCA ( POAUTENW, Cynpyri, AeTw, CECTPbI
" 6paTbﬂm ).

H3M Hyxaanack B onepaTUBHON NepecTpolike rpaxAaHCcKoro npoLeccyanbHoro
CyAebHOro 3akoHoAaTeNbCTBa, Kak aBBTOHOMHOIO VHCTPYMEHTa, C MOMOLLbH KOTOPOro
obecrneunBaeTca rapaHTyis Toro, YTo by/eT peann3oBaHa «HOBas 3KOHOMUYecKas
noAnTUKa» 1 obecrneyeH A0MKHbIA ypOoBEHb OXpaHbl 11 CTabUAbLHOCTV NPaBOMNopsiAKa
rpaxzaH B obLecTse. Tak v 1Haye, y COBETCKOrO rocyAapcTBa OTCyTCTBOBAIO
XeNnaHume oCcTaBUThb B CTOPOHE CBOV NPAMble GYHKLMW MO YNPaBAeHNIO 06LLIECTBOM.
CootsetctBeHHO, MK PCOCP, yTBepxaeHHbIM 7 ntona 1923 roga, BCTYNUBLLVIM B

cnny ¢ 1 ceHTABbPS 1923 roga, Nog Cy0M NOHMMANCA akTUBHbIA, MHULMATVBHBIV 1
caMo/enTeNbHbIN yHacTHIK. Lienbio ycTaHOBNeHVS AaHHOTO NopsiAka onpejensnacs
3alUumTa NpaB camyvix TPyASLLMXCS, YTOBbI topuanYeckas 6e3rpamMoTHOCTb U UHble
baKTopbl He MOrAIM UCMOL30BaTLCS UM BO BpeA. Clydaun BMeLlaTeNbCTBa CO CTOPOHbI
Cy/a NpuobpeTani MaccoBblii xapakTep. Ho Hazo OTAENBLHO NOAYEPKHYTh, UTO Psij
HeKOTOPbIX XapaKTepUCTVK COCTA3ATeNbHOCTY rpaxaaHCckuii cyaebHbIV npoLecc Toro
nepviojia BpeMeHW BCE e CMOT COXPaHUTb.

C MOMeHTa yTBepX/AeHUs YKkazaHHOro Kozekca Npokypop Hajgensncs 6onee
3HaYVMbIMM NMONHOMOUMAMU B FPaxaHCckoM cyae6HoM npoLiecce. OH MOT 3amycTuTb
NpoLecc MHMLMMPOBaHUA CyAebHOro npoLecca, BCTYNWTb B HEro Ha 6ol 13
BO3MOXHbIX CTaZWlA, €CAn, NO ero Cy6BLeKTUBHOMY MHEHWIO, AJaHHOe 06CTOATENLCTBO
TpebyeTcs N5 0XpaHbl FOCYAaPCTBEHHbIX MHTEPECOB IN60 HTEPECOB TPYAALLVIXCA

rpaxaaH (cratbsa 2 IMK PC(Dﬂ CP 1923 roga). B pamkax cyae6Horo npotecca Npokypop



6bI11 HaZleNeH NPaBOM Jaun 3akNUEHNS Mo Aeny, HaXoAALLEMYCA Ha PacCMOTPEHNU
(ctatb 12 MK PCHCP 1923 roga), nogayv NpoTecta Ha peLueHre B KacCaLOoHHY0
(ctaTbs 245 MK PCPCP 1923 roga) v B HaA30PHYHO MHCTaHUMK (cTaTbs 25 4 K
PC®CP 1923 roaa). Mpokypop HamnpasAs UCK OT CBOEro MMEHW, YTO6b! 3aLLLVITVITbm
npaBa 1 3aKOHHbIE MHTepeCh! TeX /INL, He UMeBLLVX 06 beKTUBHO BO3MOXHOCTY
06paTUTLCA K CyZy 3a 3aLmTol CBOUX npaB. MpoKypop, B AaHHbLIX CUTYaLWSX, BbICTyMan
He CTONbKO B Ka4ecTBe CaMOCTOATENIbHOW CTOPOHbI B CyAebHOM MnpoLiecce, CKOMbKO B
KayecTBe CyAe6HOro NpeacTaBUTeNst HEMOCPEeACTBEHHO FOCYAapCTBa, MMELLEero
HavnbonbLUNIA MHTepeC B TOM, YTo6bl 6onee cabast CTOPoOHa bbina B MpaBoBOM Mnosie
3alyMLLeHa 4158 06beKTUBHOMO BOCCTAHOBAEHUSA CyAebHO CnpaBeAInBoOCT 1
COLMANNCTUYECKO 3aKOHHOCTY.

MK PCOCP 1923 roga Ncnonb30Banca TEPMUH «InL3, yHaCTBYIOLLME B Jefie»

(cratbyn 110, 112, 2{m 35),@ HO He NPeAoCTaBNAN0Ch KaKUX-NNBO pasbACHeHUIA, KOro 13
YYaCTHUKOB FPaxAaHCKoro cye6Horo npoLiecca MoXHO NPUUUCANUTL K AaHHBLIM LaM,
a VIMeHHO, ABNSETCS NV CYAeBHbIV NpeACTaBUTENb IMLIOM, MPVHUMAIOLLMM yYacTie B
paccMoTpeHun Aena.

WTaK, MHCTUTYT cyAebHOro NpeACTaBUTeNbCTBA, NAeliHble OCHOBbLI KOTOPOro

6bINV Tak UM MHaYe 3aN10XeHbl C MOMeHTa nosiBneHns Yctasa 1864 roaa, He Hawen
CBOEM NONHOI peanvsaLmy - MOHOMONIA aBOKATYpPbl He 6bII0, He Hallies CBOero
OTPaXeHWs B 3aKOHOAATe/bHbIX akTax ABOMICTBEHHbI XapakTep cTaTyca
npoLeccyanbHOro CyAebHoro npejcTaBUTeNs Kak AesTens ny6aMYHOro 1 YacTHoro.
BmecTte ¢ TeM,{m JAOCTaTOUHO Pa3BUTLIM MHCTUTYTOM MpoLeccyanbHoro cyae6Horo
NpeACTaBUTENBCTBA BbII0 OKa3aHO MONOXWTENbHOE BAVSIHVE Ha cUcTeMy
0TeYeCTBEHHOrO rPaX/AaHCckoro cyAebHoro npouecca, KOTOPoMy 6b110 NO3BONEHO B
3aKOHOAATEeNbCTBE TOro Neproja BpeMeH NpeBpaTUThCs B COCTA3aTeNbHbIN npoLiecc,
UTO AOCTaTOYHO aKTyaslbHO U MO TeKYLLMIA MOMEHT. YKazaHHbIe MoNoXeHNs YcTaBa
rpaXxzaaHCcKoro cyaonpounsBoAcTBa 1864 rosa B onpegesneHHbIX cUTyaumsx Moran bl
6bITb 3a7105KeHbI B OCHOBY MNPV NPoBejeHN pedpopM B COBPEMEHHOM MPaXAaHCKOM
cyAebHOM npovecce.

V3meHeHVs B 0bnactu COL[I/IaI]bHO»aKOHOMVIHECKOVI NoNNTVKe, KOTOpble nMenn

MecTo 6bITb B CoBeTckom COHO3€, a 3aTeM U B COBPEMEHHOM POCCUIACKOM rocyAapcTee

NpuBenn K KapArHaabHbIM NepeMeHam He TO/IbKO B NOAVTUYECKOl CUCTEME LIeNIoro

rocyAapcTsa, HO 1 BO BCell cMcTeMe OTHOLLEHWIA NpaBoBOro xapaktepa. OCHOBbI
HpaBOBOI}’I CUCTeMBI TaKXXe MPOoLUIN Yepes 3HaUUTeIbHYH PeBU3UIO 1 caMu, MPUHLMMbI,
6a31poBaHUA A1 pa3HOO6PasHbIX MPaBOBLIX OTPAC/e, MPoV3oLLIa 3aMeHa POV U
MecTa camoro rocyjapcrea B cucteme CyebHOro NpaBoBOi pernameHTaLuy 1 B
OTHOLLIEHVSIX MPaBOBOro XapakTepa.

YcTaHoBNeHVe kapAHaNbHO HOBbIX MPaBOBbIX OTPacnel, Taknx, kak HanoroBoe,
3KOIOrMYecKkoe, 3eMe/bHOE 1 Ap. OCYLLeCTBAETCS HeBEPOSTHO bbICTPO. HoBeliwe
YCNOBUS B SKOHOMUKE HEe TONbKO BHEC/IN 3MEHeHUs B MPaBOBYO PeanbHOCTb, HO 1
HY>XaNnchb B NPpoBeeHU ry6okux pepopm BCero oTe4ecTBeHHOro npaea.

Moz npoueccyanbHbIM CyAebHbIM NPeACTaBUTeNbCTBOM NOApasyMeBaeTcs
KOMTMOHEHT CUCTeMbI, KoTopast OpMUPYeTCs rocyAapCTBEHHON BNACTBIO A/1S 3aLLMTbI
npas, rAe OCHOBHasA PO/lb NMPUHAANEXNT He3aBUCKMbIM CyAe6HbIM opraHam. Tak nuam
ViHa4e, NoJ npoueccyanbHbIM NPeAcTaBuTeIbCTBOM MOAPas3yMeBaeTcs, B Nepsyto
ouepe/pb, BCOMOraTe/lbHbIA MHCTUTYT MO OTHOLLEHWIO K eATeIbHOCTY CaMoro
cypebHoro opraHa.

Be3ycnoBHO, 1L, GYHKLIMOHMPYHOLLIee Kak NpoLieccyanbHbli CyAebHbIi
npeAcTaBUTeNb, Ha NPakTUKe, NapasnenbHO COBMELLAET JaHHYH0 AedTebHOCTb C
OKa3aHVeM ycayr no lopuanYeckoit KOHCYIbTaLuy, a Takke HbIMU GopMamu 1
pasHOBUAHOCTAMY NPaBOBOIA NOMOLLW. 104 cyAebHbIM NPeACTaBUTENbCTBOM, B Takow
CUTyaLMV, NoApasyMeBaeTCs TOIbKO He3HaUMTeIbHas YacTb ero AedTeNbHOCTH,
npeACTaBUTeNLCTBO B Cy/Ae B LEeIOM NPr3BaHO 3aHUMaTbCA 06CNyXMBaHEM
rpaXzaHckoro 1 ny6anyHoro cyaebHoro obopora.

HenocpeacTBeHHO A5 Lienieli AaHHO paboTbl BaXKHbIM 3HaueHeM o6nagaeT



VNMEHHO NHCTUTYT CyAe6HOro NpesCcTaBUTeNsCTBa, MAe NOA CyAebHbIM NpeacTaBuTenem
nozpasymeBaeTcs BCMOMOraTe/lbHbll/i KOMMOHEHT B CYCTeME Cye6HOM 3aLLmnThl.

Mo nToram gaHHoro naparpada HeO6XOANMO CAENATh CNeAyHOLLE BbIBOAbI.

1. B pesynbTaTe BCEro BbILLECKA3aHHOrO C/iefyeT BbIBOZ O TOM, YTO vccnesoBaHne

APGBHGVILUVIX, CpeAHEBEKOBbIX 11 COBETCKMX 3aKOHOAATEe/IbHbIX aKTOB MO3BOJINI0

CUNTaTh, YTO B CyAebHOM NpeACTaBUTeNbLCTBE U MPaBO3acTyMHUYECTBO NPUCYTCTBYeT
coupanbHas 0CObeHHOCTb, ero yCTaHoBEHO 6bi10 NpejonpejeneH 0 06beKTUBHOM
06LL,eCTBeHHO HEO6XOANMOCTbIO, M3HaYabHO CBA3AHHOW C MPUYMHAMU eCTeCTBEHHOTO
xapakTepa. MocTeneHHoe yCNoXHeHWe rocyAapCTBEHHOrO YCTPOCTBA 11 06LLECTBEHHO-
3HaYMMBbIX OTHOLLIEHUIA, 3aK/KOHEHME 1 B YCNIOXHEHNI NPaBOBbIX MOIOXEHWIA.
TAXYLMMCA, He MEOLLMM CrieLyanbHOM MOATOTOBKY, MPUXOANTCA npuberaThb kK
MOMOLLM CMEeLMannCcToB B COOTBETCTBYIOLLIE MpaBoBOli 0bnacTu.

2. C pa3BUTMEM OTHOLLEHWIA B 06LLeCTBE 1 NOSIBNEHVIS MPeAMNOChIIoK

MOAVNTNYECKOro, COLMaNbHOro 1 3KOHOMMYECKOro XapaKkTepa, AeaTebHOCTb Mo
NPeACTaBNeHMNIO YyXIX NHTEPECOB Y 3aLLMTE YyXXINX NPaB, HECMOTPA Ha HeraT1BHoOE K
Hel OTHOLLEHWe co cropo{m Hbl KOMMETEHTHbIX BNACTHbIX OPraHOB HernpemMeHHo
MOSIB/IAETCA, 11 MO Mepe Pa3BUTYS 06LLIECTBEHHOI CMCTEMbI 06bEKTUBHO 0bpeTeT

oyepTaHMA NPaBoBOro MHCTMTym Ta.

1.2. TpaBOBOW MHCTUTYT cy,qe6Horo{m NpeACTaBMTEIbCTBA HA COBPEMEHHOM 3Tane
pazsuTus rpaxaarckoro (X npouecca

HopMamu elicTBYIOLLLEro rpax/aHCKo-MpoLLecCyasbHOro 3aKoHoAaTeNbCTBa
MPOMNMCAHO, YTO NNLO (KaK HopUANYeckoe, Tak 1 Gprsnyeckoe) HageneH O NpaBoM no
BeZEHWI0 CBOVIX JieN B CyAe IMYHO M60 C NprBeYeHeM NpeacTaBuTeNeit, IM4Hoe
yJacTue aHHOro LA B Aene He Bneqﬂ €T 3a co6oVi INLLIEHVIS ero NpaBa npréeratb K
ycnyram cyAebHoro npejcrasutens.

dusmyeckrie ML MOTYT BbICTYMaTb B CYA6HbIX MHCTAHLWSX  Yepes 3aKOHHbIX
npeacTaBuTenei q 60 APYrux MpUB/IEKaeMbiX CO CTOPOHbI (CBOGOAHBIX)
npe,qaasmeneﬁ,q KaK GpU3NYECKIIX, TaK 1 IOPUANYECKIX NINLL . B HeKoTOpbIX CUTYaLisX
npeACTaBeHe IHTEPeCoB JOBEPUTE/IS OCYLLLECTBASETCH KOMMETEHTHBLIMI OpraHamu
B1ACTV (K NprMepy, NpoKypaTypoi Poccuiickoii ®eaepatiin).

HOpuamnyeckrie NMuUa B paMkax rpaxaaHcKoro npoLecca MoryT BelCTynaTb B

CyAE6HBIX MHCTaHLVISIX MOCPEACTBOM CBOVX OPTraHOB, AOKHOCTHBIX ML, NN
npejcTaBuTeneli (8 TOM YncCae 1 U3 YACNA aABOKATOB), B pamKax NOHOMOYNA,
KOTOPbIMU X HAAENMAV AeliCTBYIOLLEe rPaXkAaHCKO-NpoLeccyansHoe
3aKOHOAATENbCTBO, MeX/yHapOAHO-NPaBOBbIE COTNALLEHVS, yUpeanTebHble
LOKYMEHTbI FOpUANYECKOro LA 6o AoBepeHHOCTY (opAepa). MpeacTaBneHve npas u
3aKOHHbIX MHTEPECOB IMKBMAVNPYEMOTO OPUANYECKOrO NNLA OCYLLIeCTBSETCS
YNONHOMOYEHHbIM Mpe/ACcTaBnUTeNeM NMKBUAALIMOHHOM KOMUCCUN (TKBMAATOPOM). B
onpeaeneHHbIX CUTyaLmsX (Kpyr NpaBoBbIX OTHOLLIEHWIA, MOAMaAAOLLMX MOA AecTBre
npo¢eccmoHanbLHOro 3akoHojaTeNbCTBa Poccuiickoli degepaLimn 0 HeCOCTOSATEeNLHOCTN
(6aHKpPOTCTBE), HTEPeChl OPUANYECKOTrO LA MOTYT 6bITb NPeACTaB/IeHb

yTBEPX/eHHbIM B Nops/jke 3aKOHOAATeNbCTBA apoUTPaXKHBIM YNPaBAAOLLMM.

AHanM3npysa COOTBETCTBYIOLLYIO HOPMAaTUBHO-NpaBoByto 6a3y (rnasy 5 MK P®),
CTaHOBUTCS MOHSATHBIM, UTO MOZ CyAebHbLIM NpeACTaByTeNeM MO FPaXAaHCKM Aenam,
HaxoAALLVMCS Ha PaCCMOTPEHNN B Cy/e 06LLIENA IopUCAVKLMM, MOXET NoApasymMeBaThCs
Nr060e NONHOCTLIO AeecnoCcobHOoe NNLO, HO TeKYLLIMM NPaBUIOM NPeAycMOTPEH paj
UCKNOYEHWIA, NpejonpeeneHHbIX 0C06eHHOCTMU NPodeccrioHanbHOM AesTenbHOCTN
cybbekTa (MoTeHLManbHoro cyAe6HOro npeacTaBmTens) NM60 ero CTaTycom Kak «aunua,
Ha/le/IeHHOro BNacTbio» (CT. 51 FI'IKa P®). K paspsagy Takmx 1L, MOXHO OTHECTH,
NpoKypopa, CyAei, X NOMOLLHVKOB, paboTHMKOB annapaTta cyAa, MHbIX
roCy/apCTBeHHbIX CyXaLLmMX (Tak Kak npegocTaBneHune ycnyr cyae6Horo
npeAcTaBUTeNs Mo o6LLEeMy NpaBuy 3aKNt04aeTcs B 4eSTeNbHOCTU Ha NAaTHO OCHoBe,
a Takoro poja AesTeNbHOCTb, BbIMONHAEMas rocyapCTBeHHbIM rpaXaAaHCKUM

CyXaluyM, BXOAWT B NpoTUBOpeUmne co{m cr.17 ®esepansHoro 3akoHa «O



rocyapCTBeHHOM rpaxaaHckoli cnyxbe Poccuiickoii ®eaepaun » 0T 27 ntonst 2004 r
No 79-®3 {E ), CnejoBaTens, o3HaBaTeNs, MHbIX 1L, B COOTBETCTBUM C CyLLEeCTBYHOLLIM
3aKOHOAATENLCTBOM. Takol 3amnpeT He KacaeTcs Cly4HaeB BbIMONHEHVS YKa3aHHbIMU
NLAMVM 3aKOHHOTO NpeACTaBUTeNbCTBA (TaKUM 3anpeToMm, ckopee Bcero,
Heo60CHOBaHHO 6bIIV Bbl OrpaHNYeHbI UX NpaBa) 60 NpeacTaBneHs UHTepecos
COOTBETCTBYHIOLLEro BNACTHOIO OpraHa rocyAapcTsa. YcTaHoB/eHMe 3anpeTa Ha
NPUHATME AaHHBIMU IMLAMM y4acTUs B CyAebHOM npoLiecce B kayecTBe 40roBOPHOMoO
npeACTaBUTeNs CTOPOHbI MpejonpeseneH, Bo-NepBblX, XenaHnem rocyAapCTBeHHOro
annapata noMoYb B YCTaHOB/IEHWW HE3aBUCUMOCTM CyAebHbIX OPraHoB B XOAe
PacCcMOTPeHUs KaXA0ro oTA4e/1bHOro Aena, Tak Kak ydactue B Aefie AaHHbIX CyﬁbeKTOE
MOXeT MOHMMATLCS Kak OKasaHve BNacTbH MOAAEPXKKM OAHOM 13 yHaCTBYHOLLMX CTOPOH
Mo rpaxzaaHckomy aeny.

JInTepaTypHbIMU NCTOYHMKaMM BbICKa3bIBAKOTCS CaMble Pa3Hble TOUKW 3peHns 06
YCTaHOBNEHU COAEPXKAHWS U CYLLHOCTIN aHaM3MpyeMoro NpaBoBOro NHCTUTYTa B
pamMKax HblHeLLIHero rpaxaHckoro npotiecca. HanbonbLuyo pacnpocTpaHeHHOCTh

MOXHO HaliTV B TpeX HarnpaBeHVsX N3yYeHns UHCTUTYTa CyAe6HOro

NPeACTaBUTENbCTBA: Kak MPABOOTHOLLEHUS MPOLieccyasbHOro xapakTepa; NpaBoBoro
MpoLeccyanbHOro UHCTUTYTa; AesTeNbHOCTU MPoLieccyanbHOro xapakTepa. Moz
CyAe6HbIM MpeACTaBUTENbCTBOM MOHUMAETCSH CaMOCTOATe/bHBIV MPaBOBON MpoLiecc,
coAep>KaLLmii B cebe orpoMHOE YMC/IO COMPSIKEHHbIX KOMMOHEHTOB, HYXAAHOLLWMACS B
MOIHOM, BCECTOPOHHEM UCC/IeJ0BaHNW. B CBA3M C 3TVM MonaraeM, 4To MHCTUTYT
CyAe6HOro NPeACTaBUTENBCTBA HYXHO U3yYaTb  Kak eAViHbIA 06beKT, BO BCeX Tpex
yKasaHHbIX HanpaBaeHUsiX, 1, B NepByto oqepeAb{m, B KauecTBe NMPaBoBOro UHCTUTYTA,
coAep>KaLLero Lenbli psiZ MpaBoBbIX HOPM, C MOMOLLbI0 KOTOPbIX YCTaHaBAVBaeTCs
cybopavHaLms  Mexay AeViCTBUSMN NPeACcTaBUTEeNs U CyAa, AOBEPUTENS 1
NpeACTaBUTeNs,, JOBEPUTENS 1 €ro NPeACTaBUTeNst C NPOLLeCCyanbHO MPOTUBOMONOXKHOM
cTopoHoii cyaebHoro npotiecca onocpeaosaqHo dYepes €l cyae6HbIi opraw. B rpanmLax
JaHHbIX NPABOOTHOLLIEHU AOBEPUTENEM AENErMpPYIOTCS CyAe6HOMY NPeACTaBUTENO
npaBa 1 06513aHHOCTW, MPOMMUCaHHbIe B MPOLiecCyanbHOM 3aKOHOAATeNbCTBE, /IS UX
peanusaumm B xoze pasbripaTeibCTBa Mo Aey V TPeTbUM 1L, OMoCpesoBaHHO Yepes

Cya, OT ero (4oBepuTeNs) MeHn 1 B ero unTepecax, npn 31om ] pesynstar nocneacrauii

1X peanusauyum nonHOCTbroqnox(mc;l Ha JoBepuTens.

JaHHble I'IpaBOOTHOLLIeHI/Iﬂq B HEKOTOPOVi CTeneHv 061a4atoT ABONCTBEHHbLIM
XapakTepoM, Tak kak 061aatoT y cebe kak MaTepuanbHo, Tak 1 NpoLeccyanbHo
npaBoBOVi CoCTaBsAKOLLEN. MaTepranbHO-NPaBoBOli XapakTep 3ak/1toyaeTcs B NPasoBbIX
OCHOBaHVISIX POPMIMPOBAHMS TaKMX MPABOOTHOLLEHWA (cT. 182 TK PP, cT. 121 CK Pm{ﬂ n
T.AA.), @ NpoLeccyanbHbIli XapakTep, B CBOKO 0Yepe/b, B MPaBOBbIX OCHOBAHUAX
MCNonb30BaHNA cyAebHOro (npoLeccyanbHOro) npeactasutens (ra. 5 MK qu ).O
ABOVICTBEHHOCTU CyzebHO-NpeACTaBUTeNbCKUX MPaBOOTHOLLIEHNIA rOBOPUT
J1.B.BoiiToBMY, N0 ee MHeHWto: «... o4 cyAebHbIM NpeACcTaBUTeNbCTBOM NMOHMMAEeTCS
CaMOCTOSTENbHbIA MHCTUTYT ... ... TPaXAaHCKOro NMpoLieccyanbHoro npaea,

obnagaroLmnii MaTepranbHO-NPaBoBbLIMY 1 MPOLIeCCyabHO-MPaBOBbIMU MPU3HaKaMu
s OAHaKo y onpeseneHHbIX NccneaoBaTeNei CyLLecTByOT MPAMO NPOTUBOMONOXHbIE

B3r/154bl KacaTe/lbHO AaHHOro Borpoca. Tak, k nprmepy, U.A.Tabakom Npon3BoANTCS

oLieHKa MaTepuasbHoOV COCTaBAsHOLLEN CyAe6HOrO (MpoLieccyansHoro)
NpeACTaBNTENLCTBA UCKIOUNTENBHO B Ka4ECTBE OCHOBbI A/1s1 GOPMUPOBAHYIS
NPaBOOTHOLLIEHWIA NMPeACTAaBMTENBCKOrO XapakTepa.

HeB3vipast Ha CyLLeCTBYIOLLME PA3NNYMS B yKa3aHHbIX TOUKAX 3PEHISt CTOPOHHIKM
06enx Mo GakTUYecknm cogepkaHuem cyse6Horo (MpoLieccyanbHoro)
npeacrasutenscrea €2 nmerHo camy NpoLieccyansHyio AesTensHOCTL cyae6HOro
npezcTaBuTens B uHTepecax u ot umenn goseputens 4B . AHannanpys cyae6Hoe
NpeACTaBUTENLCTBO B KOHTEKCTE MPOLLeCCyaslbHO AesTeNbHOCTM TpebyeTcs B3sTh BO

BHVMaHWe psaj CneayroLyx 0CobeHHoCTel:

cyse6HOe NpeACTaBUTe/IbCTBO Kak NpoLeccyanbHas AeATeNbHOCTb - 3TO



AEATENbHOCTb He TONbKO CaMOro NPeACTaBUTENs, HO U CyAa {E {E 3aHMMatoLLerocs
paccMoTpeHvem gena;

nog, NpoLieccyanbHoO AeaTeNbHOCTLIO CyAebHOro NpeAcTaBuUTeNs NOHYMaeTcs

LUMPOKOE onpejeneHye, AatoLliee XapakTepUCTUKY CUCTEME HEKOTOPbIX AeNCTBIIA
npoLieccyanbHoOro xapaktepa;

Mo/, aHaNM30M VHCTUTYTa CyAebHOro NpeACcTaBUTeNbCTBa Kak npoLieccyanbHol
AEATENbHOCTV NMOHUMAETCS UCCNIeA0BaHE He TObKO NpoLieccyanbHoOl, HO 1
MaTepuanbHO CoCTaBsIoLLEel, Tak Kak MMeHHO MaTepuranbHas cocTaBAsoLLas
yKa3aHHOro npoLiecca MOXeT OTBETWTb 3a NpoLieAypy $OpMUPOBaHUSA NpoLeccyanbHoOro
npeAcTaBnTeNbCTBa.

OTAeNbHOE BHUMaHMe CTOUT 06paTUTh Ha MPUYMHBI MPUMEHEHUS UHCTUTYTa

Cy/e6HOro NpeACTaBUTENbCTBA Ha HbIHELLIHEM 3Tarne Pa3BUTYS POCCUIACKON
06LLeCcTBEHHOW CUCTEMBI.

B HayUHbIX 1 y4ebHbIX NCTOYHMKAX TPAANLIMOHHBIM 06Pa30oM yCTaHaBANBAOTCS
CnesyroLLve NPUYMHBI MPYIMEHEHNS CyAebHOro (MpoLLeccyanbHOro) NpeAcTaBUTeNbCTBa:
— TPYAHOCTb HblHELLHEN NPaBOBOW HOPMbI U FOPUANYECKNX TEPMUHOB; — 60/1bLLOIA
06BeM HOPMaTUBHO-MPaBOBOM 6a3bl; - MOCTOSHHbBIM POCT TeMna 1 o6bema

3KOHOMUNYECKMX OTHOLLEHWIA OGLLleCTBa, KOTOPbIMN CNNTBHO OC/TOXKHAKTCA rPpaXAaHCKo-

NpaBoBble OTHOLUEHWS UV INLLAIOT ero (pr3nyeckoe NGO topUANHecKoe NNLO)
BO3MOXHOCTY M0 BCECTOPOHHEMY 06ecrneyeHto  3allyThbl NPaB 1 3aKOHHbIX MHTEPECoB
B Xofe cyZebHoro pasbupatenbcraa. [loMyMOo BCero npoyero, 3a4actyto obecrnevenvie
CcBOEBPEMEHHOCTU CaMOCTOSATE/IbHO 3aWnThbl npasu 3aKOHHbIX nHTEpEecoB
HEeBO3MOXHO MPOU3BECTN 1 13-3a APYTVX NPUUMHAX, K MPUMEpY, U3 SNeMeHTapHO
HEeBO3MOXHOCTM 06ecney’nTb HEOBXOANMYIO SBKY B CYA.

Cpeav NPUYMH 1CMONb30BaHNSA NPaBOBOro MHCTUTYTA CyAebHOro

(npoLieccyansHOro) NpeAcTaBUTeNbCTBa MOXHO YCTaHOBUTL ABe 60/bLUMe Fpynmbl:
topuanyeckre n paktnydeckne. C MOMOLLbIO TaKoro pasAeneHuns MoxHo 6onee
AnddepeHLMPOBaHHO YCTaHOBUTL LieNn 1 3aAayn cyaebHoro npeAcTaBUTeNbCTBa.

K npuvynHam toprANYeckoro xapaktepa CTOUT MPUUNCINTL 06CTOSTENbCTBA,
npovcTekatoLme 13 pakta MoAHOro OTCYTCTBUSA Y MPaBOBOro Cy6bekTa
(noTeHUManbHOro AoBepuTens) NONHOM AeecrnocobHOCTL (NLO He AOCTUMIO
COoBepLUEHHONETHEro BO3pacTa; HeeeCrnoCo6HO B CU/Y peLLeHs CYAa, OrpaHNYeHHO B
CBOEl AeecnocobHOCT 1 T.4.).

K psigy nprunH dakTrnyeckoro xapaktepa TpebyeTcs NpuUncanTb NonHoe

OTCYTCTBUE Y IMLLA HEOBXOANMbIX 3HAHWIA 1 HaBbIKOB FOPUANYECKOTrO XapakTepa;
60ﬂe3Hb, KOMaHANpPOBKY, VHble OsCTOﬂTeI‘IbCTBa, npenaTcTeyouine B obecneyeHnn
Heob6X0ANMOW ABKN B CyAebHbIN npoLiecc ,qnﬂq NPUHSATUS  yYacTVsi B PaCCMOTPEHUM Aena;
OTCYTCTBME NNLA B MECTE MNOCTOSIHHOTO MPOXVBAaHUS (PErncTpaLm) Uav no Mecty
H&XO)KAEHVIﬂq; OTCYTCTBUE XENaHVS NCMOb30BaTh NpoLeccyanbHble npasa
06513aHHOCTI HE3aBKCMMO 13-3a KaKMX-TO Cy6beKTUBHbIX MPUUMHAX; APYrvie NPUYMHBbI
dakTryeckoro xapakrepa.

Basunpysicb Ha nccnesoBaHUN yKa3aHHO KBanuouKaLmm NpUYnNH NnpuMeHeHns
NpaBoOBOro UHCTUTYTa CyAe6HOro NpeACTaBUTENbCTBA, MPeACTaBISETCS BO3MOXHbBIM
YCTaHOBWTL  C/iejytoLLyie Lenin cyAebHoro npeAcTaBuTeNbCTBa:

csoeBpemeHHaﬂq 3alUmMTa NpaB 1 3aKOHHbIX HTEPeCcoB nmua , MPVI3HaHHOTO CyA0M

HeZeecnocobHbIM 160 OrpaHnyeHHoO [1eecnocobHbIM;

NpeACTaBNeHe MHTEPECOB AOBEPUTENS, He XeNatoLLero 6o He 061a4atoLLero
BO3MOXHOCTbIO MO CAMOCTOSATE/IbHOMY OTCTaVBaHWIO COGCTBEHHbIX MPAB 1 3aKOHHbIX
MHTEPeCoB.

OgHaKo, MPUHKMas BO BHUMaHVie crieLipuryeckunii xapaktep AeicTBuii cyae6Horo
rpeACTaBVTeNs NPV NPeACTaBIEHUN VHTEPECOB JOBEPUTENS, 3aKTIOUatOLLMIACA B
onpegeneHHbIX, Kak NMPOMMCaHHbIX, Tak 1 He NMPOMCaHHbBIX 3aKOHOAATEIbCTBOM, He
MPOTUBOMNPABHbIX NMPOLieCCyanbHbIX AeNCTBUSX, CHTAEM, YTO AOMONHWTEIbHAs

(kocBeHHas) uenb cyp,e6Horo npeAcTaBnTeIbCTBa COCTONT B YNPOYHEHNN 3aKOHHOCTWY,



JOCTUXKEHNV CMIPaBeAVIBOCTY (AeATeNbHOCTU CyAe6HOro NpeaCTaBnTess, HaLeNeHHOM
Ha o6paTHoe, ABNSETCH NPOTUBOMPABHO). pyrMun cnoBamMu AaHHas Lenb
3aK/1t04AETCA B JOCTUXEHN OCHOBOMONAraroLLX 3a4a4 COOTBETCTBYHOLLIMX
pa3HOBWAHOCTEN Cy0NpoV3BOACTBa B Poccuiickoii defepauyi.

Takvm 06pa3oM, NPeACTaB/ISeTcs BO3MOXHBIM YCTaHOBUTbL psij, 6330BbIX 3a4a4
MHCTWTYTa Cyae6HOro NpeACcTaBUTeIbCTBA B PaMKaXx rpaxkAaHCKoro CyA0rnpon3BoACTBa:
1) pernameHTaLVIs AeATeNbHOCTV JINL, CTaBSLLVIX Lie/ibio MpejoCcTaBaeHe yayri
Cyse6HOro NpeACTaByTeNs; 2) yCTaHOBNEHVIE AeATENbHOCTM HeMoCpeACTBEHHO
cyAe6HOro npeacTaBnTens (Kak B Xo4e B3aVMOAENCTBUSA C JOBepUTENEeM, C CyAe6HbIM
OpraHoM, Tak 1 C HbIMU IMLL@MI OMOCPeA0BaHHO, Yepes Cye6HbIi opraH).

Bosiee NOAPOGHO MOXHO OMUCATL POJIb NMPABOBOTO UHCTUTYTA CyAe6HOMO
(npoLeccyanbHOro) NpPeACTaBUTENbCTBA HA HbIHELLIHEM 3Tare Pa3BUTMS 0TeYeCTBEHHOMO
rPaX/AaHCKoro npoLiecca MOXHO C MOMOLLbHO UCCIeA0BaHA AONYCTVMO BEUMHDI
NOHOMOUIA CyAe6HOrO (NpoLieccyanbHOro) MPeACTaBUTENS YHACTBYHOLLIEN CTOPOHBI.
M3yueHrie 06beMOB NPoLLeCcCyanbHbIX MOHOMOUWIA JOrOBOPHOrO NpeAcTaBUTeNs
Heo6XoAVMO  ANIS MPaBOMPUMEHNTEIbHOM NPaKTUK, B CBA3M, C YeM OH CaM, a paBHoq "
€ro pernameHTaLms NponMcsIBaeTcs B NpoLieccyabHOM 3aKoHoAaTeNbCTBe. PasdeneHrie
BCeX Jie/IernpyemMblx MpeACTaBUTENIO MPOLLCCyabHbIX MPaB MOXHO OCYLLECTBUTL Ha
ABe rpynnbil.

1. O6LMe NOMHOMOUMS, He HYXKAAOLLMecst B OTAe/bHOM yKa3aHU B

[,0BEPEHHOCTW, YCTHOM 160 NMCbMEHHOM 3asBNIEHUM A0BEPUTENS, aJBOKAT MOXET
MCMoNb30BaTh Takmne NONHOMOUMS MPOLLeCCyanbHOro XapakTepa B COOTBETCTBUM C
npeaocTaBNeHHbIM eMy aiBOKaTCKOM KOHTOPOI OpAepOM.

VccnepoBaHve NonoxeHWin AeiiCTBYHOLLLEro 3aKOHOAATeNbCTBA MOMOraeT OTHEeCTN

K 06LLYMIM npoLieccyanbHbIM MOHOMOYVISM NMPaBO MPeACTaBUTENS 3HAKOMUTBCSA C
marepuanamu gena @ ; €1 ocywecranats  seinucku us Hux; €N aenats vx konum; aenats
3asB/1eHNs 06 OTBOAE; MPeACTaBAATL MO ey AoKasaTeNbCTBeHHblIe GaKTbl U MPUHUMATL
yyacTve B VX U3y4YeHUw; CripaluviBaTh ApYrix y4acTBYIOLLMX B Aene NN, CBUAETENeN,
3KCMNepToB, CneunaancTos; NPeAoCTaBIAaTb 06bACHEHNS CyAy B YCTHOM U NMNCbMEHHOM
BU/e; 0TBeYaTb Ha BCe VIMeBLUVIe MeCTO 6bITb BOMPOCH! B XO/e CyAe6HOro
pasbupaTtensCTBa; XoAaTalicTBoBaTh, UCTPE60BaTh JoKa3aTeNbCTBa; 3asBNATh
BO3PaXeHUs KacaTeNbHO X0AATaliCTB 1 J0BOAOB VHbIX /L, MPYHUMAIOLLMX yYacTre B
Ziene; 1Cnonb3oBaTh Apyrne npas, He HyXzAaroLwyecs B Kakoin-nn6o ocobol
pernameHTauum.

B pesynbTaTe BCero 31oro, K rpynmne o6Lumx npoLeccyanbHbIX NOIHOMOUNI

CyAe6HOro NpeAcTaBUTeNst HeO6XOANMO OTHECTM Te MOJIHOMOUNS, MPYMEHSiS KOTopble
Cy/AebHbIV NpeacTaBUTeNb NNLA, MPUHMMALOLLLErO yHacTUe Mo AaHHOMY Aeny, He UMeeT
BO3MOXHOCTW OKa3aTb KapAvHanbHOe BO3AeliCTBME Ha ANHAMVIKY CYAONPOV3BOACTBA,
APYrVIMV CNOBaMK, 3TO MOJIHOMOUWS, He HecyLLye B cebe XapakTep pacriopsikeHus.

2. CneuwanbHble NOAHOMOYNS, IMBO MOMHOMOUMS PaCNoOPSANTENBHOrO NaaHa,
HyXZatoLwmecs B COOTBETCTBUM cO cT. 54 TTIK P® B cneuranbHOM ykasaHuv B
J0BEPEHHOCTV B0 APYroM NPaBOBOM OKyMeHTe. B KauecTBe TakoBbIX, Kak MpaBwio,
BbIAENAIOT NPaBo NPeACTaBUTENS Ha pa3MeLLeHe NOANUCY B MCKOBOM 3asiBNEHUN U
0T3blBe Ha MCKOBOE 3asiB/IeHVE, 3asB/IeHNN 06 obecneyeHunn I/ICKa {E o6palleHue ¢
1CKOBbIM 3asiB/IEHVIEM B Cy/; Nepejaqy Aena A paspeLleHns no CyLecTsy B
TPEeTEeNCKNIA Cyz; 3asiBNEHME O NOMHOM NGO YaCTUUYHOM OTKase oT TpeboBaHMi No UCKy;
NpU3HaHNe K1CKa; XOAaTancTBO 06 M3MEHEHNM OCHOBaHUSA 60 NMpeaMeTa NCKOBOro
3asB/IEHWS; YTBEPXKAEHME MUPOBOTO COrNaLLEHUs U/ UK COTNALLIEHVS MO ¢a;<mqec;<mme
06CTOATENECTBAM; Nepesady CBOVX MONHOMOUNIA r‘lpeACTaBMTenﬂe NHOMY Ly
(nepezoBepyie); NMpaBo Ha {E MOCTaHOBKY MOAMUCY B 3asiBNIEHNV O MEepPecMoTpe CyAebHbIX
aKToB Mo Hosblmenm6o BHOBb OTKPbIBLUVMCSA 06CTOSTENLCTBAM; 06XanoBaHue
cyAe6Horo akTa B{H anennsiLNOHHOM UK KacCaLMOHHOM MHCTaHLMSAX; HanpaBneHus
peLleHus cyZlebHOro opraHa Ans NPUHYAUTENLHOTO BbIMONHEHNS; MONyYeHne
NPUCY>XXAEHHbIX A@HEXHbIX CPeACTB 60 KaknX-1160 NpeAMeToB MYLLECTBEHHOMO

XapakTepa. [puctanbHoe BHYMaHne Heo6XoAMMO O6paTI/ITb Ha cyuwiecTBOoBaHMe



Creuvianm3npoBaHHbIX MONHOMOUNIA, YCTaHOBEHHBIX HEKOANPULIMPOBaHHbBIMMN
npoueccyaano-npaBoablmm UCTOYHMKaMW. B kayecTBe npwvlepa Takoro cneuynanbHoOro
npaBga BbICTynaeT MpaBo Ha NPeACTaBNeHVE MHTEPECOB AOBEPUTESNS B PaMKaXx Ae O
HecocTosTenbHOCT (baHKpoTcTBe) (CT. 39 ®3 «O HecoCToATeNIbHOCTY (6aHKPOTCTBE)»

oT 26 okT. 2002 r No 127-03 €21 ).

YKasaHHbIMY NpaBamMu yCTaHaBANBAETCS rpyrna NoAHOMOUNI CrieuyansHoro

VN pacropsiAnTeNbHOro xapakTepa. Mcnonb3ys nx, CyAebHbIn npescTaBuTens MoxeT

CamMOCTOSTe/IbHO 3aMyCTUTb MPOLLECC MO MHULMPOBAHUIO CyAe6HOro npotiecca,

M3MEHNTb AVHAMWKY CyAe6HOro pa3bupaTensCTea no Aeny N3MeHUB 06bem um
CyLLLecTBO Tpe6oBaHWsl, BOBCE NPeKpaTvTh CyAebHoe pa3bupaTenbCTBo, MPY3HaB UCK
UV 0TKa3aBLLVCh OT Hero. Mcxo/s 113 3HaYMMOCTY MPOLIeCCyanbHbIX MOCIeACTBN
peanvsaLuu npeacTaBuTeNEM PACNoPAAUTENLHBIX MOIHOMOUNIA, 3aKoHoAaTeNeM
npeaycMOTPeH 0co6bIii MOPSAOK AeNervipoBaHus nepeuncieHHbIx npas - NpsmMo
yKa3blBaeTcsl Ha HEOBXOAVMOCTb OTAE/IbHOrO MMCbMEHHOTO 3aKpenneHuUs AaHHbIX
NOSHOMOUMIA B 0BEPEHHOCTU B LIe/ISX NOBbILLIEHSA 3aLLMLLEHHOCTV J0BepUTeNs OT
3710yroTpe6/ieHnii MPaBOM CO CTOPOHBI CyAebHoro npeacTaBuTens. Ho v HanpoTue,
OTCYTCTBUE B JOBEPEHHOCTY VW MHOM AOKYMEHTE yKa3aHHbIX MOSHOMOUNIA,
TpebytoLLIMX CNeLnanbHOro ykasaHus, Takke NopPoX/aeT onpe/jeneHHble NpaBoBble
nocneACcTBUS.

Cospewvetnoe (] npoueccyansHoe 3akoHoaaTenscTBo Poccuiickoil deaepauin I
/AOMycKas BO3MOXHOCTL Nepeaaqu cyae6Homy npeactasutenio crons @ wmpokoro kpyra €23
npoLieccyanbHbIX MONHOMOUNIA, XOTS 1 NpejycMaTpUBaEeT He3HauNTe bHbIN 3aLLUUTHBIA
MexaHM3M (0CoBbI MOPSACK NepeAauy pacriopsauTensHeix nonHomounii) s €21 Toxe spems
He COAePXMT YCNIoBMIA A0Mycka 1L, K MPeACTaBUTeNbCKON AeATeNbHOCTY, B TO Bpemst

KaK yJacTvie B fienie HekBaMGULIMPOBaHHOIO Npe/CTaBUTeNs OT NpoLieccyabHOl
CTOPOHbI He TONbKO BNeYeT HebNaronpusTHeIe NOCNeACTBIS A5 CAMOTO JOBEpPUTeNs, HO
V1 B L|e/IoM OTpULIaTe/IbHO BAVISIET Ha NMPOLIeCC OTNpaBieHus NpaBoCyAus, 3aTarvisas
CPOKM PaccMOTPeHUsi KOHKPETHOTO ie/a VAW VHBIM 06pa30M 3aTpyAHSS A0CTVKEHVIE
06X Leneli rpaxaaHckoro CyAonpov3BoACTBa B Poccuiickoin Peaepaumn.

Borpoc odopmAeHus mofHoMouuii npeactasuTens AosonsHo o6wpe ), Ho npu
3TOM OH MOAPO6HO UCCNeA0BaHHBIM B HayUHOVi ITepaType, NO3TOMY, He
0CTaHaB/MBaACh Ha HeM NOAPOBHO OTMETUM  /IULLIb OCHOBHbIE CNOCO6LI ero
OCYLLIECTBIEH WS

nepesaya NoAHOMOYUUIA Ha OCHOBaHUM OBEPEHHOCTM Kak OBLLVIX, TaK 1

cneyyanbHbIX NPaB, Ha CEroAHSLLHNY MOMEHT SIB/ISETCH Havbonee pacrnpocTpaHeHHbLIM
cnoco60M;{E

[AenervposaHyie NoAHOMOYUI NocpeACTBOM 0pOPMAIEHNIS aABOKaTCKOro opAepa (B
noAo6HOM CUTyaLMK, B COOTBETCTBIM C 3aKOHO/AATeIbCTBOM JeNernpoBath CyAe6HoMy
npeACcTaBUTENIO — aABOKaTY BO3MOXHO /LU 06LLVie NpoLieccyabHble MoSHOMOUS);
YCTHOE WA MnCbMEHHOE 3asiBeHIe npoLieccyanbHoi croporsl (7Y, yuacTeyoweli
gene € (nosepuirens), cyay, caenarHoe B cyae6HOM 3aceparui. B ciydae YCTHOro
3as1B/1eHUs OHO 3aHOCUTCS B MPOTOKO/ CyAe6HOr0 3aceaaHyisi, a Mocae NoAn1CkIBaeTcs
3aBITeNEM, @ B CllyUae MVCLMEHHOTO — MOAIEXT MPHoBLLeHMIo k MaTepuanam sena €
(06bem nepejaBaeMblx MpeACTaBMTENO MOIHOMOYUUI NPSIMO Mpe/ycMaTpUBaeTcs B

Hanpasnsemom cyay 3asenern €21 )

VHbIe CNOCo6bl, MPeyCcMOTPeHHbIe AeACTBYHOLLVIM 3aKOHOAATENbLCTBOM U
MeXyHapOAHbIMU COrnaLlleHnaMm (4orosopamm) Poccuinckoi cDeAepaqMM{ﬂ .
Mo ntoram gaHHoro naparpada Heo6XoAVIMO CAeNaTh CedytoLLyie BbIBOAbI.

1. Heobxoanmo YCTaHOBWTb, YTO NOA NHCTUTYTOM cyp,e6Hor0 npeacraBnTenbCTBa

B pamMKax COBPEMEHHOr0 POCCUIACKOrO rpaXAaHCKoro npolecca nojpasymeBaeTcs
Hanbonee pacnpocTpaHeHHoe ABNeHNe, MetoLLe CIOXKHbIE Y MHOrOrpaHHble YepThl,
OCHOBAHHOE W MPOBO3ralleHHOe rPaxAaHCKO-MpoLeccyanbHbIM MONOXEHUSMY,
cTpemsiLLeecs obecrneynTb peanrsaLmio 0CHOBOMOIAratoLLMX MPUHLMMOB POCCUIACKOTO

npaB.a, Taknx, K NpUMepy, Kak OAMHAKOBbIA AOCTYN K NPaBOCYAMIO (CNpaBeAIMBOMY



cysy) 60 NPaBo KaXA0ro Ha noslyyeHne KBaamuLMpoBaHHOV NPaBoOBOA MOMOLLW,
obecrieunBatoLLiee 3aLLMTY MHTEPECOB AOBEPUTENS, CMIOCOBCTBYIOLLIEE AeATENBbHOCTY,
HaLeNeHHOM Ha peanusaumio 6a30BbIX 3aa4 rPaXxAaHCKOro CyA0MNpov3BOACTBa B PO.

2. Moy, coBpeMeHHbIM CyAe6HbIM NPeACTaByTeNeM NMOHUMAETCSH  He TONbKO

Cy6beKT, NPU3BaHHbIA 3aMeHUTb CTOpOqu NGO Apyroe  yyacTByloLLee B Aene anLo,
NPeACTaBAsis ee Mo3nLMI0 1 MHTePecsI Mo Aeny, Hoq B MOAAB/ISIOLLEM YMCIE  CyYaeB U
HOCKTENb OMpeAeneHHbIX 3Haan7|{ﬂ B chepe MpaBOMPUMEHUTENbHON NMPAKTUKM,
CrMoCco6CTBYHOLLNIA, MO MHeanoq Lilenioro paja uccnefosateneri, peanmsaumm
OCHOBOMO/IAraroLLMX 3a4a4 0TeYeCTBEHHOr0 MPaxAaHCKOro CyAonpon3BoACTBa. CTOUT K
AAHHOMY BbIBOAY A06aBUTb, UTO Takoe NonoxeHne cyAe6HOro npeacTaBuTens
npegornpezeneHo 0Co6eHHOCTAMM ero UCTOPUYECKOro PassuT vm,ﬂ

rn {E aBa 2. Oco6eHHOCTN peanm3auum cyae6HOro NPeACTaBUTeNbCTBA B FPaXAaHCKOM
npovecce Poccuiickoii ®eaepaLim: BONPOChI TEOPUN 1 MPAKTUKK, K

2.1. AKTyanbHble BOMpockl peannsaLnm NpaBoBoro VHCTUTYTa CyAe6HOro
NpeAcTaBUTeNbCTBA B paMKax rpaxaaHckoro npou,ﬂ ecca

Ha ceroAHsLLHNA MOMEHT OTPac/b OTEYECTBEHHOIO NMPOLIECCyabHOro Npasa,

npaBonpuMeHnTeNbHaA NPaKkTKa BCe Yalle 06pallaoTcs K Bonpocy Heo6XoAVMOoCTY
paspeLleHus pﬂAa{ﬂ npo6nem B TeOPWM 1 NPaKTVKV aHaNU3UPYeMoro MHCTUTYTa. Paj
YYeHbIX, Cpean KOTopbIX He06x0AMMO ynoMsaHyTb E.I Tapnio, nonaratoLei, utoy
Cy6BeKTOB NPaBOMNPUMEHNTENLHOM NPaKTUKK, B TOM YKCie 1 KONNeKTUBHbIX ( BC PP,
KC P®), nmeeTcs cTpeMieHNe peLLnTb camble pasHble npaBoBble NpobaeMs,
MMetoLLVecs B Cye6HOM NpejcTaBuTenbCTBe B Poccuiickoi deaepauyn. OgHako,
HecMoTps Ha NPeAnpPUHMMaeMble UMW YCUAS, Ha TeKYLLIMA MOMEHT B rpaxaHcKo-
npovueccyansHon oTpacin No-nNpexHeMy MMeeTcsa Lieblli nepeyeHs 40CTaTouHo
CNOXHbBIX BOMPOCOB, HYX/AIOLLIMXCA B OnepaTuBHOM pelueHun. MNpejgnonaraetcs
BO3MOXHbIM BbIAENMNTE U PACKPbITh Hanbonee BaxHble U3 HUX.

1. OTCyTCTBYE AO/MKHON CTENEeHN 0CBEAOMIEHHOCTM IULL, OKa3bIBarOLLVIX YCAyru
cyaebHoro (NpoLieccyanbHOro) npeactaBuTens. Y ykasaHHOro Bonpoca, Heocnoprmo,
CyLLIeCTBYeT CBOS aKTyaNbHOCTb. Y NPo6aeMbl HeZ0CTaTOYHOM KOMMETEHLMN NN,
3aHMMaloLLVIXCA NpejocTaBneHneM cyAe6HO-NpeACTaBUTeNbCKIX YT, CYLLecTByOT
60nbLvie Npobnembl. Kak A€MOHCTPYPYIOT MaTepuranbl NPakTVKK, Ha TeKyLLMA MOMEHT

C MOMOLLbHO NOArOTOBKM NPOdECCUOHaNbHBIX KaAPOB OPUCTOB GpaKTUYeCcKN He Helb3s

obecneynTb 06LLECTBO yBaXaeMbIMU CreLuancTamm B chepe rpaxjaHckoro npouecca.
AHanornyHas nosuLys KOCBeHHbLIM 06Pa30M HaXOANT CBOE NMOATBEPXAEHME B
ccTeMaTUYeckrx pasbrpaTtensCTeax B chepe npesocTaBneHns obpasoBaTe/ibHbIX
ycnyr.

JlesTenbHOCTL cyAe6HOro npeactaBuTens B Poccuiickoin degepauyin Ha TekyLmii
MOMEHT He MeeT Kakoro-1mbo obpeMeHeHWs B BUje KaKoro-nnbo LieHsa (Hanuuve
nNpodUALHOro 06pas3oBaHNs, Tak U MUHUMaNbHO BENMUMHBI CTaxa paboTsl B
topuanyeckoli cepe). B cBA3M € ykasaHHbIM 06CTOATENLCTBOM OHa BCe Halle
pacueHmsaeTcn HeaaBHVMWA BbII'IyCKHVIKaMVI ropm,qmqecmx By3OB n ¢aKyaneToa Kak
JAOMNONHUTENBHbIA UCTOYHNK A0X0Aa. Kak pe3ynbTaT, KauecTBo NpeAocTaBAsieMblX Ha
CEroAHALLHNI leHb YCIyr CyAebHOro NpescTaBUTeNbCTBa OCTaBASET XeNnaTh Ay4yLlero, a
JaHHbI GaKT KpaliHe oTpMLaTeNbHO BO3AENCTBYET He TONBKO Ha NMOCIEAYIOLLYHO CYAbLY
noTeHLMaNnbHOro A0BepUTens NN6o ApYrux anL, HO 1 Ha CTeneHb NPaBOBO KyNbTypbl B
Hallewm obluecTBe.

HeocBeloMNEHHOCTE LA, 3aHMMalOLLLErocs NpejocTaBneHnem cyae6Ho-
NpeACTaBUTENbCKUX YCYT, HeceT B cebe 0MacHOCTb eLLe 1 MOTOMY, YTO (MpUHUMas 3a
npaBUIbHOE MHEHVE, B COOTBETCTBUN C KOTOPbIM CyAebHbIM NpejcTaBuTeNeM He TONbKo
3aMeLLaeTcs onpeaeneHHoe L0 NPy PacCMOTPEHUM AeNa, HO 1, KaK CyA, OH CTPEMUTCS
A0CTVYb 6a30BbIX 3a/la4 Cy/0MNPON3BOACTBA) €ro HekBanMpuLMpoBaHHas paboTta BO
MHOrOM MOoApPbIBaeT 1 NPOLLeCC peanaLyi OCHOBOMOMAralLLMX 3a4a4
COOTBETCTBYHOLLLEro BMAa cyAonponssoactea B Poccuu (cT. 2 TTIK P®).

OTHOCWTENLHO HEBBICOKO CTeNeHbIo KBannvKaLmm cyae6HOro npeactaBuTens

B HEKOTOPbIX CUTYyaLmsax GopMmupyeTcs 6aaronpusTHas novsa Ana GopmrpoBaHna psja



[0CTAaTOUHO HeraTVIBHbIX MOCNEACTBUI 4151 JoBepUTenst. OTeuecTBeHHas NpaBoBast
AeCTBUTENBHOCTb [J0Ka3bIBAeT SIPKO BblpaxeHHOe CMeLLieHe B durype cyse6Horo
NpeACTaBUTENS He TONbKO NMPeACTaBUTENbCKIX (MOCPEAHNYECKIX), HO 1
NPaBO3aLLMTHBIX GYHKLMIA. B aHHBIX YCIOBUSIX Y J0BEPUTENS, BbIHYXAEHHOTO

06paTUTLCS M3-3a TeX NGO NHBIX MPUYNH K CyAebHOMY NPeACTaBUTeNtO C HU3KUM

ypOBHEM NPopeccMoHanbHOM NOArOTOBKY, MOYTU He MMEETCS LLAHCOB yperynnposaTb
chopMOBaBLLYHOCSH CUTyaLMIO, M36exaB HacTynneHWs NocNeACTBUA HeraTMBHOTO
xapakTtepa. Hanbonee HeraTMBHLIMU 3 HUX MOTYT BbITb NPeACTaBNEHbI CeAY LM
dopmamm: NONHBIA IGO0  YaCTUYHBIV 0TKa3 B YA0BNETBOPEHM 3aiBIEHHbIX
TpeboBaHWIA; VLLEHVe MpaBa LA Ha CyAe6HYH0 3aLUTy MaTepuanbHOro npasaq;
3HaUMTE/bHbIN POCT  CPOKOB AOCTUXKEHUSA NOCTABEHHO 3asBUTeNEM uenm{ﬂ; poct
BEeNIMYMHbI CYeBHbIX U3JepXeK U VHbIe.

MpVYMHBI B TOM, 4TO AOBepUTeNb 06paLLaeTcs 3a okasaHveM Cyae6Ho-
NpeACTaBUTENbCKUX YCYT K MPeACTaBUTeNto C HeA0CTaTOUHOW KBanndukaumen,
3aK/to4eHbl B 60/1ee HU3KOM CTOMMOCTU YC/yr Takoro NpeAcTaBuTens (Mo cpaBHeHWO
CO CTOVIMOCTBIO JaHHbIX YCAYT Y APYrVX Cy6beKTOB, 3aHVMatOLLMXCS NpejocTaBieHnemM
aHaNOrMMYHBbIX YCNyr Ha NpodeccMoHanbHoOW ocHoBse (B KavecTse NPOGUIbHBIX), B
OTKPbLITOM OCTyre K JaHHOMY PbIHKY IOPUANYECKNX YCyr (MpaBuna CyLecTBYyHLLEro
3aKOHO/aTeNbCTBa He BbABUraeT Kakyx-1mbo Tpe6oBaHui K ALy, MetoLemy
CTpemneHne 3aHMaThCs CyAebHO-NPeACTaBUTeNLCKON PaboTol).

2. He MeHbLUas BaXHOCTb Ha TeKyLLW MOMEHT COAEPXUTC 5 B BOMpoce
3/10yNOTPE6AEHNS IMLIOM, 3aHMAIOLLMMCS YCIyramu cyAe6Horo (MpoLieccyanbHoro)
npeAcTaBUTens, NpoLeccyanbHbIMY Npasamul, KOTOPLIMY €ro HaAenA AoBepUTENb, Tak
1 npoLeccyanbHbIiA 3aKoH.

Kak yctaHaBnvBaet B cBoem onpeaeneHuny K.E.FopbuK, noj 3noynotpebneHviem

np{ﬂ aBOM nogpasymMeBaeTcst 0cobast pasHOBUAHOCTb MPaBOBOro NOBeAeHUS,
3aK/1I04aKOLLAACA B MPUMEHEHVN rpaxaaHaMu CBOVIX NPaB HeJ03BONVTeIbHbIM 06pa3om
B pa3spes C NpaBOBbIM Ha3HaYeHNeM, B pesy/ibTaTe Yero NpuyrHaeTcs yuiep6 (spes)
06LL,eCTBEHHbIM, FOCYAapCTBEHHbIM UHCTUTYTaM, a Takke KOHKPEeTHOMY YesioBeky.
Mcxoas 3 yKasaHHOrO Bbille onpejeneHns, MOXHO YCTaHOBWTL onpejeneHue
«3710ynoTpebaeHne npoLeccyanbHbIMU Npasamu». Tak, Nog 310ynoTpebneHvem
npoLieccyanbHbIMU MpaBamu, Mo Hallemy MHEHI, HE06X0AMMO NMETb BBUAY 0CObbIV

B1/ NPaBOBOro NoBeAeHUs B paMKax rpaxaaHckoro npowecca, 3aKk/IoYaloOLLNIACA B

peanuauyn MLOM UMEIOLLYIXCS Y HEero NpoLeccyanbHbIX NpaB HeA03BONTENbHbIM,
NAYLWMM B paspes ¢ Ha3HaueHneM npoLieccyanbHoro npaea cnoco6om, B pesynbtare
Yero HaHOCKTCs IM60 GopMUpyeTCs yrpo3a HaHeceHs yuiep6a (Bpesa)
06LLeCTBEHHBIM, FOCYAaPCTBEHHbBIM MHCTUTYTaM, KOHKPETHOMY YenoBeky 60
npoLeccy OTnpaBneHns NPaBOCYAUS B LIENIOM.

Takoe noBejeHMe (peanvsauuns Npas Hej03B0OEHHbIMM criocobamu), Kak v nr6as
apyras AeﬂTeanOCTb{, MOXET 6bITb NMpeACTaBaeHa pasnuyHbIMU Gopmamm -
AelicTBUAMU 60 6e34eiicTBUAMM N1La. JlaHHas NO3ULYS, B YaCTHOCTV, UIMeeTCst y
W.B. PeLLeTHNKOBOWA.

B nogasnsatoLlem uncne cutyaumii 3n10ynotpebaeHrs npoLeccyanbHbIMy npasamu
CTPEMSATCS AOCTUYUb OAHY M3 CIeAYHOLLMX Lieneit: 1) bopMupoBaHme yCnoBuii,
NPVBOAALLMX K 3HAUYNTENbHOMY YBENMYEHMIO BPEMEHW PacCMOTPEHWS 4ena, Mo ApyroMy
roBOpS, KOHEYUHOW LieNblo B JaHHOV CUTyaLmn SBASIETCS «3aTarvBaHve cyjebHoro

npovecca»; 2) opMUPOBaHMIE YCIOBWIA, CO3AAOLLMX MPENATCTBIS AN BbIHECEHUS

3aKOHHOr0, 060CHOBAHHOIO CyAe6HOr0 peLLIeHNs MO paccMaTpUBaeMoMy Aesy (ero
BcTynaenmio B 3akorHyto cuny EE1).

MepBble cnyyaw 3710ynoTpebieHUst MPaBOM rPaxAaHCKO-NPoLEeCcyanbHbIMN
Y4acTHKaMU NOSIBUANCb, O4EBUAHO, C YCTAHOBNEHMEM CaMblX MepBbIX MPo06pasos
UMeoLLMXCS CyAe6HbIX opraHoB. Takast TOUKa 3peHVist MeeT Moz coboii 1oTviKy,
NpUAEPXNBasiCb CNejytoLLEro: NpoaHaan3vpoBaB CBUAETENbCTBA COBPEMEHHIKOB (UTO

6b110 NPOAENaHO B XOAe HaCTOAILLIEero UcciejoBaHMst), 03HaKOMUBLLNCE C



COXPaHUBLUMMUCSA A0 CErOAHSLLIHEro AHA Pas/iMyHbIMN NAMATHUKaMK Npaea, npuyem

KaK 3apy6exHbIMM, TaK 1 OTEUECTBEHHbIMM (McKOBCKOM 1 HOBropoACKo CyAHBIMM
rpamMoTamu), MOXHO CKa3aTb, UTO «3aKOHOAATe b» CTaBWA Nepes coboli Lenb
MaKCUMasibHbIM 06Pa3oM CAenaThb MOJHYHO PernameHTaLuio v ynopsgoyeHe
[esTeIbHOCTN YHaCTHVIKOB pasbupaTtenbCTBa B rpaHmMLax cyae6Horo npouecca,
UCKKOUMB TeM CaMbIM Kakune-n6o cuTyaLmi 310ynoTpetieHs npaBamm.

B cuny CNOXHOCTW HbIHELLHel NPaBOBO TEPMUHONOTN, npoueccyaanoMm
bopMbl AN UL, He oGna,qaroLu,erom HeKOTOPbIMY ( AOCTaTOUHO BbICOKUMI) noaHaHmMM{m
B cepe toprCrpyAeHLUN JOCTaTOUYHO CI0XHO NPaBUIbHO PacropsikaTbCs
MMeIOLLIMICS NPOLLeCCyabHbIMU MONHOMOUNSIMI Ha CyAeBHOM npoLiecce.
MpaBonprMeHUTENbHOW NPaKTUKOW yCTaHaBMBAETCS, UTO BCe peLleHust AefCTBUTENbHO
3HauVMble A1 pa3peLLeHVIst eNa NMPYHUMAET 0BepUTe b, OCHOBLIBAsACH Ha (1AW, Mo
MeHbLUel CTeneHw, C y4eToMm) NoNyYeHHbIX OT CyAe6HOro NpeAcTaBMUTeNs NPaBoBbIX
pekoMeHzaLsX. YAenss BHUMaHne ToMy $akTy, UTo B Lie/IoM psifie CUTyaLmit
A0BepuTeNb BOBCE MPYHUMAET yyacTie B pa3peLleHnn Aena NCKIUnNTeNbHO
NOCPEACTBOM Cy,e6HOrO MPeACTaBUTENs!, TOUKA 3peHMsi, B COOTBETCTBIN C KOTOPO
MPVMEHWTL Kakyto-TM60 Mepy OTBETCTBEHHOCTY 3a 3110yrnoTpe6ieHe NPaBoOM MOXHO
TO/ILKO MO OTHOLLEHUIO K ;0BEPUTENIHO, JOCTAaTOUHO HECOCTOATe/IbHa 1 60/ee Toro -
06BEKTVIBHO HeCrpaBeAIMBa.

WTaK, oTcyTCTBME B 3aKOHOAATE/IbCTBE 3aKper/ieHnst BO3SMOXHOCTV NpuB/eYyb

cysebHoro npeacTaBUTeNst K Kakoli-N6o OTBETCTBEHHOCTM 3a OMyLLEHHbIE UM B XOAe {ﬂ
paspeLueHna No CyLLLecTBy KOHKPETHOrO Aena 310ynoTpebaeHns npoLeccyanbHbIMm
npaBamu NpeACTaBAAeT CO60M Ha TeKyLLMI I MOMEHT cepbe3HeiiLLyto npobaemy
aHanM3npyemoro B aHHoI paboTe MHCTUTYTa, KOTOpasi He TONbKO He MomoraeT

3G PeKTNBHO GYHKLIMOHMPOBATL U NOCNeA0BaTeNbHO Pa3BMBATLCA UHCTUTYTY CyAebHOro
(npoLieccyanbHOro) NpeAcTaBUTeNbCTBA, HO U He COOTBETCTBYeT 06LLenpaBoBOMY
NPVIHLMMY CpaBeANBOCTY (MPUB/EYEHUS K MepaM OTBETCTBEHHOCTU BYHOBHOTO

nnua).

3. OTCyTCTBM € B MpaBu/iax CyLLeCTBYIOLLEro 3akoHoAaTeNbCTBa Hanbonee

3G PeKTVBHBIX MEXaHVU3MOB NPUBNEYEHVA CyAeBHOro NpeACcTaBUTeNs K KakuM-1m6o
Mepam OTBETCTBEHHOCTU 3a HeHaj/1eXalllee 160 XanaTHoe OTHOLLEHMe K B3ATbIM Ha
cebs oba3aTeNIbCTBaM Mo NpeACTaBUTeNbCTBY A0BEPUTENS B COOTBETCTBYOLLEM
cyse6Hom 3ace,u,q aHWW. YkasaHHbIl GpakTop Takxe, kak nonaraem, MeLlaeT J0/KHOMY,
3$PeKTVBHOMY QYHKLIMOHNPOBAHWIO aHANN3MPYeMOro NPaBoBOro MHCTUTYTa,

3Ha4YNTEIbHO OC/IOXKHSAET NPOoLect ero camopasBuUTnA.

Mog AesTeNbHOCTLIO CyAebHOro NpeacTaBUTeNs NOHUMAETCA AesTeNbHOCTb B

chepe 0fHOI 13 OCHOBOMONAratoLLX roCyAapCTBEHHbIX GYHKLMI - chepe
oTnpaBneHns NPaBoCyANs. 3HAUYMMOCTb YKazaHHOI NCKIOUYUTENBHOW roCyAapCTBEHHO
bYHKLMV TPYAHO NepeoLieHNTb, Tak MMeHHO C MOMOLLIbHO rapaHTuWii oTnpasieHus
NpaBoCyANS NNLWb CyAebHbIMK opraHamu ( cT. 118 KoHcTuTyuum P®), BblHeceHUs
peLleHus rno Aeny ot UMeHN q rocypapctsa (cT. 194 MK P®) opmupyoTcs ycnosus,
NPV KOTOPbIX NOBbILLAETCS A0Bepye 06LLIECTBEHHbIX MHCTUTYTOB K FOCYAapCTBEHHbBIM
B/IaCTHbIM OpraHam, a yTeBepxaeMbIMy N0 UTOraM PaccMOTPEeHA Jena Cyaamu
peLLeHUAMY, HeCyLLIIMN 0653aTeNbHOCTb UCMONHEHUS abCONOTHO ANs BCEX,
noaAepxuBaeTcs GyHKLVMOHPOBaHVe 1 pa3BrTMe OTHOLLIEHW SKOHOMUYECKOro
XapakTepa (a paBHO VHbIX) B Chepe 06LLeCcTBEHHO XM3HW. [laHHbBIN dpakTop, kak
ronaraem, no npexHemy HeceT B cebe akTyanbHOCTb, HeB3Vpasi Ha To, YTO B
cooTBeTCTBUM € KoHLUenuueli pesepanbHoii Lienesoli nporpaMmel «Paseutue cyaebHol
cvctembl Poccum Ha 2013~ 2020 roab! {E » yCTaHOBNEHVE A0BEPUS MeXAY O6LLECTBOM 1
CyAe6HO BNacTbio 60/blUe He ABNSIeTCA MPUOPUTETHLIM HanpasieHeM Npu passuTm
OTeyeCTBEHHO CCTeMbI Cy/0B.

MonHoe oTCyTCTBME B HOPMaX OTeYeCTBEHHOro 3aKOHOAATeNbCTBa, Kaknx-116o B
peanbHOCTV PaboTatoLLMX MPaBOBbIX MEXaHV3MOB MPUBAEYEHNS K OTBETCTBEHHOCT

1ua, B3sIBLLErO Ha cebsi 06s3aTeNibCTea Nno npeacTaBneHno UbNX-N60 NHTEPeCcoB B



cyAe6HOM opraHe, BfieyeT 3a co60ii paj, yCI0BUIA, 06yCNaBNMBAIOLLNX HEHAA1eXALLINI,
XanaTHbI xapaKTep ncrnonHeHunsa CyAeGHbIM I'IpeACTaBI/ITeI'IeM B3ATbIX Ha cebs
0693aTe/bCTB. B KauecTBe NprMepa, MOATBEPXKAAIOLLEro HeHaANeXaLLWMiA xapakTep
BbIMOMHEHWS MPUHATLIX Ha ce6sl 0653aTeNbCTB MO MPeACTABNEH IO MHTEPECOB
Aoseputens E{E X0/le PacCMOTPeHWs Jena B CyAe MOryT CYXWUTb CreytoLmne AeiicTBrs
cyse6HOro NpeAcTaBUTENs: HesIBKa Ha CUCTEMATYeCKOl OCHOBe Ha ClyLLaHue Mo geny;
CMCTEMATUYECKOE HEMCMOHEHVE NPeACTaBUTENEM CYAe6HbIX MPeanucaHuii,
pe3ynbTaToM KOTOPOro CTafNo HAaCTyreHVe OTpuLaTeNbHbIX MOCNeACTBUI ANst

Jl0BepuTeNs; HecBoeBpPeMeHHOe BbiMOIHeHVIe MpoLeccyasbHbIX MOPyYeHNii JoBepUTens;

Apyrvie AencTBus cyAebHOro NpeAcTaBuTeNs, NPUBOASLLME K MPUYNHEHNIO IM60
CO3/atoLLVe Yyrpo3y HaHeCceHVst Bpe/a A0BepUTEN}O.

4. MpeAocTaBneHne ycnyr cyaebHoro (npoLeccyansHoro) npeacrasmtens
(cyAeBHO-NpeACTaBUTENbCKON AEATENBHOCTY) C1a60 OCBELLEHO B HaZlOrOBOM
3aKOHOAATeNbCTBE.

Kak MOXHO YCTaHOBWTb 13 YKa3aHHOrO NCCAeA0BaHWS, NOJ CyAeEHbIM
NpeACTaBUTENECTBOM NMOHMMAETCS OCTaTO4HO Pa3BUTOe sIBEHME 1, YTO OYeHb BaxXHO,
AOCTAaTOYHO HacTo NprMeHAemMan rnpaBoBas Mojesb y4acTus XO39|I7ICTByI'OLLLeI'O cy61>e|<Ta
B XO/€ OTNpaBNeHVN NPaBOCYANS CYAOM B CyLLIECTBYHOLLIEN CUCTEMe POCCUIACKOro NpaBa,
a paBHO NpU NMPUMEHeHNV APpYrX MPYEMOB pa3peLLeHlIs MPaBoBbIX CNOPOB
(TpeTelickoe CyA0NpPoOV3BOACTBO, MeanaLms 1 T.4.). lpesocTaBneHve ycnyr
npoLeccyanbHOro NpeAcTaBUTeNs BeICTyNaeT B Lie/IOM psije Cly4vaes Kak 6a308Bblii
VNCTOYHVIK OX0/a, KaK Y onpe/eneHHbIX YaCTHOMPaKTUKYHOLLMX FOPUCTOB, Tak 1
KOMMaHwii, 0OCHOBOMO/IaratoLLas Pa3HOBUAHOCTE 3KOHOMUYECKOI AeATENBHOCTI
KOTOPbIX COCTOWT B MPeAoCTaBaeHnm ycnyr B chepe topuCnpyAeHLmn, B TOM Ynicie
npeacrasutensctea (OKB3/] 74.11). besycnoBHO, UTO B onpeaeneHHbIX CUTyaumsx
yCnyrvi no cyAebHoMy NpeAcTaBuUTeNLCTBY BbINOMHAKTCA NPU ONpeAeneHHo naate.
JaHHbI GaKT HAXOANT CBOE MOATBEPXKAEHME eLLe N B TOM, YTO NPaKTUYeCKn B KaXA0M
N3yYeHHOM Jlene C yyacTneM CyAebHoro npeacTaBrTens CTOPOHA, B Ubto MOMb3Y Cy/Abs
NPUHSN PELLEHNE, 3asiBNSET XOAATalCTBO O pacnpeAeneHnm cyaebHbIX pacxoAos,
3HauUTeNbHas HYacTb KOTOPbIX COCTOWT M3 PACXOAOB, MOHECEHHbIX Ha OniaTy ycnyr
cyAebHoro npeAcTaBuTeNs.

3aHVMasCb aHaNM30M TPaANLIMIOHHO YCTaHaBAVBAEMbIX HAYUHbIMU U YYeBHbIMU
NNTEpPaTYPHLIMU NCTOYHVKaMK BUAOB CyAebHOro (MpoLeccyansHoro)
NpeACTaBUTeNbCTBA, A0CTAaTOUHO TPYAHO C aBCONKOTHON TOYHOCTBIO YCTAHOBUTL Te ero
$OpMBbl, BbINMONHEHNE KOTOPbIX OCYLLECTBASETCS B NOAABASAOLLEM YNCIe ClyYaeB Ha
nnaTHol ocHoBe. be3ycnoBHO, MOXHO YCTaHOBUTh, YTO B MOAABASIOLLEM YUCe CyYaeB

Ha NNaTHOI OCHOBE BbIMOHAETCA «40rOBOPHOE» NGO «CBOBOAHOE»

I'IpeACTaBI/ITeI'IbCTBO, 04HaKo, yKa3aHHbIe ¢OprI rpa>K,ancn<oro I'IpeACTaBI/ITeI'IbCTBa B
nopsiAke NCK/IKUYEHNst MOTyT 6bITb OKasaHbl 1 6ecnnatHo. K nprimepy, obLuecTBeHHast
1AM NPOdCOLO3HAA OpPraHn3aLyis MOTyT 3aHUMATbCA MPEACTaBUTENBCTBOM VHTEPECOoB
nnua. BmecTe ¢ Tem, Ha060pOT, «yCTaBHOW» NGO «3aKOHHbIN» B4 NPeaCTaBuUTeNbCTBA

B Cy/A€ B HEKOTOPbIX C/lyyasix, K MpUMepy, e BHeCeHe nnatsl 3a Takyto paboTy
npeaycMOTPEHO B ycTaBe AaHHOW OpraHv3aLmniy, MoXeT 6biTb NPeAoCTaBeH Ha NAaTHOM
ocHoBe.

PelueHue ykazaHHOI Npo6ieMbl MOXET NMoCnoco6CTBOBATh, B NepBYH0 ovepess,
3HaUNTENbHOMY POCTY 06beMa 0653aTeNbHbIX OTUYNCIEHNI B COOTBETCTBYIOLLIA
ypOBeHb 6t0KeTa OT /INL, 3aHVMAIOLLMXCA Ha NAaTHOM OCHOBe AeATeNbHOCTbIO
cyse6HO-NPeACTaBUTeNbCKOrO XapakTepa; BO BTOPYH 0Yepesb, A0MNONHNTENbHO
npeaycMoTpeTb AeATeNbHOCTb CyAe6HOro MPeACTaBUTENs, ONOCPEA0BAHHO YBENNUYNTE 1
rokasaTte/u NpaBoBoOVi FPamMOTHOCTI BCeX CTOPOH B rpaXaaHckoM npotiecce. B
COOTBETCTBUM C CUCTEMON O6LLENPABOBLIX MPUHLIMMOB 3aKOHOAATENbCTBA, CYAEBHbIN
npeAcTaBUTeNb B CBOE paboTe o/KeH pyKOBOACTBOBATLCA Nt060V NpaBoBOiA
oTpacabto. MIHoe 6bl BXoAUN0 6bl B NPOTMBOPEUME C OCHOBHBIMU LIENSIMUA FPaXAaHCKO-
npoLieccyanbHOro 3akoHoAaTeNnbCTBa.

3aHVMasCck paccMOTpeHVeM Havbonee akTyasbHbIX Ha TeKYLLMA MOMEHT



BOMPOCOB B 06/1aCTV1 TEOPVIW 1 MPaKTVIKM $YHKLMOHMPOBAaHWA NPaBOBOrO UHCTUTYTa
CyAe6HOro NpeacTaBuTeNsCTEa B rpaxaaHckom npouecce €Y, MoxHo ycTaHosuTs
3HAYUNTENbHBIN 1 JOCTaTOUYHO OTPULIATENbHBIN HaKTOP - OTHOCUTENbHYHO
He3anHTepecoBaHHOCTb rocyjapciea B obecneyeHnn pas3BuUTUs, CTUMyNpoBaHNA 1
NOAAEPXKaHWS JOMXKHOIO NoKasaTess CoLanbHOM 3aLLMLLEHHOCT L, KOTOPbIM

HeobXxoANMo okaszaTb CBOEBPEMEHHYHO, KBaﬂM¢MuMpOBaHHyD HOPUANYECKYHO MOMOLLb,

3amMTy NpaB 1 3aKOHHbIX HTEpPecoB B XOZ€e pacCMOTpPeHVs CyAoM Aena.
M3y‘4VIB KOHCTUTYLMOHHO-NPaBOBble HOPMbI, MeXyHapoAHO-MpaBoBble
KOHBEHLMW 1 COrNalleHuns, y KaXA0ro rpaxgaHnHa nmeeTcs npaso Ha noay4veHve

KBaNUGVLMpPOBaAHHOW OPUANYECKON MOMOLL , 0becrneyeH oAVHaKOBbI AOCTYN K

NpaBoCyAVIIO 1 CrpaBeAvBbIi X0z cyaebHOro paséupatenscrea. OgHako, eciv B
NpaBoBOi rOCYAaPCTBEHHO CUCTEMOI He ByaeT yCTaHOB/EH B AeNCTBUTENbHOCTA
paboTakoLLMIA, OTKPLITLIV, YETKO NPOMMCaHHBIA B 3aKOHOAATENbHbIX NPaBUaax MHCTUTYT
cysae6Horo (NpoLieccyanbHOro) NpeAcTaBUTeNbCTBA, TO Bbileyka3aHHble 06LienpaBoBbie
NPVIHLUMMbI B 3HAYUTENBHOV CTEMNeHV ByayT HOCWTL XapakTep Aeknapauum.

Korza cyLLecTBytOT BbICOKME, Ha NMOCTOSIHHO OCHOBE pacTyLlie Temna

OTHOLLIEHWI B 06LLLeCTBEHHOI CUCTeMe, 3HaUNTEeNbHLIM 06Pa30M YCIOXHSOTCS
NpaBoBbIe TEPMVIHBI, YHACTHUK 06LLECTBEHHO-3HaUYMMbIX OTHOLLIEHWIA (NOTeHUMaNbHbIV
A0BepyTeNb), Kak NPaBuIo, MPOCTO He B COCTOSIHMM 6€3 MOMOLLM crieLmanmcta ¢
JLOIXHOW CTeMeHbH KBannduKaLmm B OPUANYECKO chepe npuberHyTb K
npeAocTaBeHHbIM €My 3aKOHOAATeNbHBIMU NPaBUAamMu NMPaBoBbIM rapaHTVsM. TONbKO
KBaNMGMLMPOBaHHbIM, NPOdeccroHanbHbIM CyAebHbIM NpejcTaByTeNneM (B cuty
cneundrUHOCTY 06beMa GYHKLMIA, 3HAHWUI 1 YMEHWIA) MOXET 6bITh OKasaHa uLly
COOTBETCTBYOLL|AA MPaBOBasi MOMOLLb, 06ecrneyeHa Npu Nepeom ciyyae HeobxoAMMas
ABKa B CyAebHbI npouecc 1 T.n. OfHaKo NpYCYTCTBME yKa3aHHbIX MPO6aeMHbIX
BOMPOCOB, MNO/IHOE OTCYTCTBME Ha TEKYLLI MOMEHT 3aKOHOAaTe/IbHbIX MOMbLITOK X
perynnpoBaHus oKasblBaeT OTCyTCTBUE MHTepeca CO CTOPOHbI FrOCyAapcTBa B Pa3BUTAn
1 Tem 6oniee B CTUMYNVPOBaHMN VHCTUTYTa CyAe6HOro NpejcTaBuTeNbCTBa B Hallei
cTpaHe B Lensx GopMUpPOBaHNSA YCIOBUI HEOBXOAVMMOW 3aLLMLLLEHHOCTI INLL, KOTOPbIM
HeobxoAnMa BbicTpas, KBanUGMLMpoBaHHas NpaBoBas MOMOLLb.

Y poccuiickoro cyaebHoro npeAcTaBUTeNbCTBa CyLLECTBYeT Lenblii paj

HEeKOTOPbIX 0COBEHHOCTEN, OT/INYAIOLLMX ero OT MOMOXKEHUI CXOXKMNX FOPUANHECKNX
VNHCTUTYTOB B 3apy6exHbIx cTpaHax. K nprumepy, B BennkobputaHum, HauvHas ¢ pakrta
NOSIBNIEHA 11 YCTAaHOBNEHUS YKa3aHHOTO UHCTUTYTa 1 MO CEroAHALLHNA MOMEHT, OHO
cylecTByeT 6e3 NPUHATUA Ha Ceb5 KOHCYNbTaLMOHHbBIX GYHKLWIA. AHanornyeH npouecc
pasBUTVIA 1 COBPEMEHHOE MO/I0XeHe 1CCiesyemMoro NpaBoBoOro UHCTUTYTa 1 B pamMkax
npaBoBbIX cvcTeM MepmaHuy 1 PpaHLyK. AABOKATOM U1 CTPANYUM (MpejcTaBuTeNnem

CTOpOHbI) B [JaHHbIX roCyapcTBax N3Ha4asibHO (C MOMeHTa BOSHI/IKHOBEHI/IR) nno

TeKyLLMA MOMEHT OCYLLEeCTBASOTCA pasHoobpasHble GyHKLMK, Aaxe HacTUYHoe
cMeLLeHve 6o 06MeH KOTOPbIMU HegonycTM. Takxe, aZiBoKaT Kak HesaBucumMas
durypa BoBCe He NoAJepPKMBAET KOHTAKTOB C K/IMEHTOM, B3aVIMOZENCTBYET TONIBKO C
npeAcTaBuTeNeM CTOPOHBI (CTPAMYMM). B 0TeuecTBEHHOM Xe npase cyAebHbIl
npeACTaBUTeNb He TOLKO NPeACTaBUTENbCTBYET B CYAE, HO B 60/IbLLUNHCTBE CUTYaLMIA
KOHCY/NIbTVIPYET Npu 3TOM KVeHTa (AoBepuTens). BMecTe ¢ Tem, agBokaToMm (11Lo,
nonyyuBLLEE B MPOMNMCaHHOM 3aKOHOAATEbHbLIMU MPaBuiamMuy Nopsiake AaHHbIA cTaTyc)
B Poccym Takxe OCyLLLeCTBASETCS BeCb CMEKTP PUANYECKMX YCayr (Kak
KOHCYNbTaLWMOHHOrO, TaK 1 CyAebHO-NpeACTaBUTENbCKOrO XapakTepa). Monaraem, 4to
Ha AaHHbI MOMEHT CyLLeCTBEHHOW OTIMUNTENBLHOM YepTOoil POCCUIACKOro Npasa B
BOMPOCax opraHu3auny cyAebHOro NpeAcTaBUTeNbCTBA BbICTYMNAeT TO 06CTOATENLCTBO,
UTO NPaBOM NpeAyCcMaTPUBAIOTCS CaMble PasHO0bPa3HbIe He3aBUCKMble UHCTUTYThI, 33
He3HaunTeNbHOW pasHuLe ocyLlecTBAsOLLME obLme GyHKLMN.

Be3ycnoBHO, B 3aBMCMOCTI OT MPaBOBOI OTPAC/N (YrONOBHbIN, apBUTPaxHbIN,
rpaXaaHckuii npoLiecc) 06beM NOSHOMOUMIA, @ COOTBETCTBEHHO 1 OCYyLLECTBNSEMble

JaHHbIMU Cy6bekTamu GYHKLWK, ByAyT pasinuaThCs, Ho, Tak MHTepec npeacTaBaseT



npeACTaBUTENLCTBO B paMKax rpaxAaHCckoro CyAonpon3BoACTBa, 3ak/toUeHVe 0
CyLLLeCTBEHHOI TOX/AECTBEHHOCT OCYLLLeCTBASEMbIX GYHKLMNIA MMEHHO B rpaXaaHCkoM
npotiecce A0CTaToYHO 060CHOBaH.

OfHaKo, HeCMOTPS Ha ykasaHHble B paboTe crieLmryeckrie XxapakTepucTukm
13y4aemoro NpaBoBOro MHCTUTYTa B pamMKax OTeHeCTBEHHOro NpaBga, OH, kak 11 B
NpaBoBbIX cUCTEMaX N06OV MHOW CTPaHbl, 06ecneunBaeTcs NCKAYNTENBHO NyTem
MeXaHW13MOB NpaBoBOVi pernaMmeHTauuni. MoZo6HbIM PerynnpoBaHnemM HecMoTps HU Ha
UTO JO/MKHbI 06ecneyrBaThCa ycIoBus 61aronpuATHOrO NaaHa, YTobbl B HOPMaabHOM
pexume GYHKLMOHMPOBAN 1 ecTecTBeHHbIM 06pa3oM pa3BMBaNCa NHCTUTYT CyaebHOro
npeAcTaBUTENbLCTBA. VIMEHHO C MOMOLLbIO CPeACTB NPaBOBOro peryavipoBaHus
TpebyeTcs obecneynTb CTUMY/IMPOBaHNE PasBUTYS 1 COBEPLUEHCTBOBAaHNS

aHanM3npyemMoro MHCTUTyTa, GOpMUPOBaTb HEKOTOPbIE FrapaHTUN U CTUMY bl ANS L,

TPebytoLLVX NpesoCTaBeHNs CBOEBPEMEHHON KBaNNGULIMPOBAHHOW FOPUANYECKOI
nomoLyy. C oTCyTCTBUEM Xe YKa3aHHOro MPaBOBOro MexaHv3Ma CTaHOBUTLCS
BO3MOXHO CUTyaLsi, Npy KOTOPOW paspeLleHne pasHoo6pasHbIX CropoB (B psae
cnyyaeB KOHGVIKTHBIX) O NpaBe B Nopsike CyAe6HOro pasbrpaTtenscrea ocTaeTcs
He6e30MacHbIM (HEBbIFOAHbBIM, B ONPeAeneHHbIX CUTYaLMAX 1 SKOHOMUYECKN), YTO, B
CBOO O4epe/b, OTpULIATEbHBLIM 06Pa30M BO3/AelCTBYeT Ha yCTaHOBNeHNe
MOMIOXNTENBHON MOTUBALN KaK OTAENBHOIo NPaBoBOro Cy6bekTa, Tak U SKOHOMUKIN
rocysapcraa B Lenom. CUtyauysi, B pamkax KoTopoit y4acTBytoLLas B
NPaBOOTHOLLEHUNAX CTOPOHa OCTaeTcs 6e3 JO/IKHOV NPaBOBOWA 3aLLMTLI, ABAETCA
abCcoNtOTHO HeAOMNYCTUMOIA ANst N06OI CTPaHbI, yCTaHaBAVBatOLLEel rpaxjaHckoe
06LLeCTBO 1 MO3ULMOHUPYIOLLEro cebs kak MpaBoBoe.

ChopmumpoBaTh psiZi HEOBXOANMbIX YCIOBUIA AN peann3aumm ykasaHHbIX
KOHCTUTYLIMIOHHO-MPAaBOBbIX MPUHLMMOB, He AOMYCKAKLWMX HACTYNNeHWS AaHHbIX
oTpuMLaTeNbHbIX MOCNEACTBUN, MO HaLLleMy MHEHUIO, B OTPOMHOI CTeneHW BO3MOXHO
nyTem MoZepHu3aunmn npaBoBbIX HOPM U NpaBw/l, yCTaHABANBAKOLWNX NHCTUTYT
CyAe6HOro NpeAcTaBUTeNbCTBA. PelleHre yka3zaHHON Npo6aeMbl CoCO6HO 3HAYNTENbHO
YNpPOUnUTL MO3NLIMN rocyAapcTBa C COLManbHOM 1 MPaBoOBOM CUCTEMOI, KOTOpoe He
TONBKO AieKNapupyeT CyAeBHYH 3aLLMTy NPaB 1 MHTEPECOB NINL, B 3aKOHOAATENbHbBIX
aKTax, HO 1 Ha CaMOM Jiefie peasnn3yeT C NOMOLLbH0 MPABOOXPaHNUTENbHOW CUCTeMbI (B
TOM Yuce CyAamu) Ha npakTuke.

Mo uToram gaHHoro naparpada HeO6XOANMO CAeNaTh CelyroLLVe BbIBOAbI.

1. MepeyeHb yKasaHHbIX B JaHHOI paboTe ocHoBOMoNaratoLmMx (Havbonee

OCTPbIX) U3 VMEIOLLMXCA BOMPOCOB MPaBOBOro UHCTUTYTa CyAebHOro
(npoLeccyanbHOro) MNpPeACcTaBUTENbCTBA, BO3HMKAOLLMX Kak Bm npoLieccyansHo-
npaBoBOli TEOPUW, Tak U Ha NPaKTuKe, B{m pamKax oTe4ecTBeHHOro rpaanHCKoro{m
npoLecca, HyXAarLLVXCA NPU HaNYUK 06BEKTUBHOV BO3MOXHOCTY B Hanbonee
CKOPOM pa3peLLeHns, He 061aAatoT NCUYepPrbIBaOLLVIM XapakTepoM.

2. C peleHneM yKa3aHHbIX MPO6/1eM B OFPOMHOI CTeMeH JOXKHbI 6biTb

obecrieveH pocT 3GpPeKTVBHOCTY yHacTva CyAebHOro npejcTaBnTens B pacCMOTPeHNN
CYAOM Aena, CTUMYAVPOBaHVie ero AeaTeNbHOCTY Kak CybbekTa, OKasblBatoLLIero NoMoyb
B JJOCTVXKEHU OCHOBOTMONAratoLLyX 3a4au4 CyA0Npon3BoACTBa, YNPOUHEeHVe No3nLmm
AoBepuTens (nnua, KOTOPOMy HEO6XOAMMO OKasaHue J0/MKHOVE MPaBOBOM MOMOLLY) C
TOYKW 3peHUs 3aLlNLLIEHHOCTU He TOJIbKO OT pa3H006paSHle KOH¢}'IVIKTHbIX npaBoBbIX
CUTyaLWiA, HO 1 OT HekauecTBeHHO NpeAoCTaBAeHHbIX yCyr Mo cyae6HoMmy
npeACTaBUTeNLCTBY, CO3/AaHbl bbITb HagneXallue, 6naronpuaTHbIe YCI0BUN ANs
peanusaunn paga oCHOBOMO/ArakLWMX NPUHLMNOB Npaea, CoKkpallleHa Harpyska Ha
opraHbl CyebHOI cMCTeMbI 3a CHeT pocTa Yncna e, paccMaTpuBaeMblX C y4acTmem
KBaMMPMUMPOBaAHHBIX CMeLMannCcToB B 061acTy NpaBa, a Takxe A0/kHa 6biTe
chopmMmpoBaHa bnaronpusTHas cpesa Ans nocaegytoLero Hanbonee sGppekTUBHOro
pasBUTYS aHaV3KPYeMOoro NPaBoBOro MHCTUTYTa CyAebHOro (MpoLieccyanbHoro)
npeacTraBuTeNbCTBa U pelleHnsa paja Apyrix MeHee 3Ha4MbIX B HaCTOHLLU/IVI MOMEHT

NpaBoBbIX NPO6aeM.



2.2. Knaccnduka ums cyae6HOro npescTaBUTeNnsCcTea

WHCTUTYT cyAe6HOro (MpoLieccyanbHOro) NpeAcTaBUTeNbCTBA B HblHELLHEM
0TeYeCTBEHHOM rpaXAaHCKOM MPOLiecce MMeeT OrpOMHOE 3HayeHWe Kak Ans Teopuu,
TaK v Ans NPaKTUKX NPaBONpUMEHeHMs B rpaxaHckoM npotiecce. VIMeHHo npwu
MOMOLLM AAHHOTFO UHCTUTYTa B pamkax NpaBonprvMeHUTENbHOV NPaKTUKMA MOXHO
Havibonee 3¢pHeKTUBHO BONNOTUTE B PeasbHOCTY LieNblii psig 6330BbIX MPUHLMNOB ﬂ
POCCUIACKOrO Cy0MPON3BOACTBA: PaBHas JOCTYMHOCTb NMPaBOCYANS; MPaBo nLa Ha
ronyyeHne CBOEBPEMEHHOM KBaNMGULIMPOBAHHON NMOMOLLYI; PABEHCTBO BCEX Mepes,
3aKOHOAATENLCTBOM U CyAe6HbIM opr{ﬂ aHOM U UH ble.

Bonpockl knaccnpurkaLmm MHCTUTYTa CyAebHOro NpeAcTaBuUTeNIbCTBa 06aajatoT
CYLLLECTBEHHbIM 3HaYeHNeM He TO/IbKO ANS FPpaxAaHCKo-MpoLieccyanbHol Teopumn —
npaBUIbHOE NMOHVMMaHNe 0CHOBaHU GOPMUPOBAHYIS OTHOLLEHWIA CyAe6HO-
NpeACTaBUTENBCKMX B 3HAUMTENBHON CTEMEHN MOMOraeT paspeLunThb Lienblii paj
BOMPOCOB MNPaKTUYECKOro xapakTtepa. K npumMepy, NpaBuabHO onpeaenvs
Pa3HOBVAHOCTb 1 OCHOBaHWSt OPMUPOBaHIIS MPEACTaBUTENbCKUX MPAaBOOTHOLLEHWIA Ha
npakT1Ke CTaHOBUTCA BO3MOXHbIM KOPPEKTHO YCTaHOBUTbL NepeyeHb A0KYMEHTOB,
TpebyembIx ANs orpeseneHns 06bema NoAHOMOUMIA KOHKPETHOrO NPeACTaBUTeNs N/Uau
X MOATBEPXAEHUS Nepes CyAbeli; peLlnTb BOMPOC O LieNecoobpasHoCTY 3asBaseMblX
CTOPOHOW K KOMMEHCaLWW CyAebHbIX U3AepXek, MOHeCeHHbIX 3a OKasaHue cyjebHo-
NpeACTaBUTENBCKUX YCIYT, APYTiAe BOMPOChI.

WccnepoBaHem paboT oTeyecTBeHHbIX aBTOPOB — VcCeoBaTenel

npoLieccyanbHOro npaea no AaHHo TeMaTyike NokasbiBaeTca O6LUVPHLIV XapakTep
CyLLeCTBYHOLLMX KnaccudukaLmii cysebHoro (npoLeccyansHoro) npeactaButenscraa. K
npumMepy, onpeAeneHHbIMY NCCeA0BaTeNAMI MPOU3BOANTCSA ero knaccudukaLms B
3aBUCUMOCTY OT HaMUKS BOIEV3bSBNEHVIS A0BEpPUTENS (NPEACTaBASEMOro NL), B
JAHHOM CUTyaLmK yCcTaHaBAVBAETCs J06POBO/IbHBIN 1 0653aTeNbHbIN B CyAe6HOro
npeacTaBuTensCTBa. Mog 406poBOAbHBLIM MOAPasyMeBaeTcs cyjebHoe
npeACTaBUTENbCTBO MHTEPECOB JOBEPUTENS, B OCHOBE KOTOPOro pacrosaraeTcs
odopMIeHHOE COOTBETCTBYIOLLIMM 06pa30M Cornacue NpeacTaBasemMoro cybbekTa
HajenvTb NONHOMOUNAMM OMpeseNneHHoro cyaebHoro npeacrasutens. ObssartensHoe
NpPeACTaBUTENBCTBO 3aK/IHYaeTcs B CyAe6HO-NPeACTaBUTENbCKOV AeATENBLHOCTY,
BbINOIHAEMOV NPY 06CTOATENBCTBAX, YCTPAHSAOLLVIX HEO6XOAVMOCTL MONyYeHWs
cornacvis AoBepuTens Ha NpejcTaBieHre ero MHTEPECoB B X0/4e CyAe6HOro
pas6upatenscTBa. MNprMepsbl ykasaHHbIX Pa3HOBUAHOCTeN cyp,eGHoroﬂ
npeACTaBUTeNbCTBA: NMPEeACTaBUTENLCTBO CYAEOHbLIM NPeACTaBUTeNEM B COOTBETCTBUIN C
/0BEPEHHOCTLIO (B NEPBOM CNyyae); CyAebHoe NpeACTaBUTENbCTBO UL, MPU3HAHHbIX
HeJeecrnoco6HbIMM B0 OrpaHNYeHHO AeeCnoCobHbLIMU B COOTBETCTBUM C
nosoxXeHVsIMY $pesepanbHOro 3akoHa (Bo BTOPOM CUTyaLK).

B ocHOBe Apyroii, He MeHee pacnpocTpaHeHHoM knaccudrKaLmmn cyae6Horo
NpeACTaBUTENbCTBA PACMONAratoTCA PasiNymns B OCHOBaHWS GOPMUPOBAHIS OTHOLLEHWIA
no cyaebHoMy NpeACTaBUTENbCTBY. Tak, TPAANLIMOHHBLIM 06Pa30M yCTaHaBAVBAOTCA
cnepyroLime pasHOBUAHOCTY NpeACTaBUTENbCTBA:

1. AOroBOpPHOE (CBO6OAHOE) MPeACTaBUTENLCTBO, MNPV KOTOPOM AOBEpUTENb 1
npeAcTaBuTeNb 0POPMASAIOT COrNaLLEHME O NPeAOCTaBNEHNN COOTBETCTBYOLLNX YCAYT.
2. O6LecTBEHHOE, MPY KOTOPOM 06LLIeCTBEHHbIe 06beAVHEHNS

OCYLLeCTBASIOT QYHKLMM NPeACTaBITeNs. B JaHHOM cTyaLmm B kayecTse foBepuTeNs
MOXET BbICTyNaTk Kak Y41eH Noj06HOro 06 beanHeHs, Tak 1 1t060e NHOe NLIO.

3. 3aKOHHOE, B OCHOBE KOTOPOro NeXaT Onpe/eneHHbIe 3aKOHOAATeNLCTBOM
HOPUAMYECKM 3HaUNMble GakTbl 1 06cTosTeNbCTBA. K AaHHOMY BUZY NMpeACcTaBUTeNCTBa
OTHOCAT Npe/CTaBNeHVe MHTEPECOB HECOBEPLUEHHONETHErO LA ero POAUTENSMY,
oneky{ﬂ Hamu.

4. Tlo Ha3HaYeHMo (Ha3HaueHe cye6HOro NpeAcTaBUTeNs Ana nnua

NPOV3BOANTCS CyAbelt). Takoli BUZA NPeACTaBUTENbCTBA AOMYCKAETCA NPU HaAMYMn
YCTaHOB/EHHbIX 3aKOHOAATENbCTB 06CTOATENLCTB, K MPUMEPY, €CAIN OTBETUVIK, MECTO

XUTENbCTBA KOTOPOro HEBO3MOXHO YCTAHOBUTL, HE UMEET CyAEﬁHOI’O npeacrasuTens.



[laBas xapaKkTepyCTUKy AaHHOM pa3HOBUAHOCTY CyAebHOro NpesCcTaBUTeNbCTBa,
MHOTVIMY aBTOPaMu MPUHUMAETCA BO BHMMaHME ero HoBK3Ha 415 OTeHeCTBEHHOIo
npaea, ycTaHaBMBasi NMpwvi 3ToM, YTO aKTUYeckn cyae6Hoe NpeAcTaBUTeNbCTBO MO
Ha3HaueHuto Briepasie 66110 ycraHos {EEN nero B 3akoHoAaTeNIbHBIX HOPMaX rPaXAAHCKOTO
npovecca.

Moz cyAebHbIM NPeACTaBUTENLCTBOM MO rPaXAaHCKVM Jenam nojpasyMeBaeTcst

HanB0 /lee MPUMEHSIEMbIN CMIOCO6 yUacTus LA B paccMoTpeHim cyaom Toro 6o 4l
Apyroro Aena. [lJaHHoe 06CTosATeNbCTBO 06YCNaBANBAETCSA LeNbIM PSAOM MPUYMH:
06beKTNBHble — 60M1e3Hb, KOMaHAMPOBKa IM60 Apyrie 06CToATeNbCTBA, KOTOPbLIMY
NCKII0YAETCS BO3MOXHOCTb yHacTVa NnLa B CyAebHOM pa3bupaTenbCTBe; Cy6bekTVIBHbIE
— OTCYTCTBUE XeNaHve N1La NPUHUMATL yYacTue B Cyae6HOM npoLiecce MYHO;
cTpemneHne NpuberHyTb K ycayram no okasaHuio KBanmduLyipoBaHHO NpaBoBoii
MOMOLLM 1 UHbIe. Ha TeKyLnii MOMEHT Mo/ CyAebHbIM NpeaCTaBUTeNbCTBOM
NMOHUMAETCA eLLie 1 0CO6bIA PO/ ASTENBHOCTY, KOTOPYIO OCYLLECTB/SIOT KOHKPETHbIe
KaTeropuv uL, — npopeccrioHanbHble CyaebHble (MpoLieccyanbHble) NpeacTaBuTeNy.
WccnepoBaHve TeopeTUyeckix pa3paboTok, a Takxke MaTepranos CyAe6HoM NpakTuKm
Mo yKa3aHHO Teme NokasblBaeT TO, YTO IMEHHO MPOpeccroHanbHbIM CyAe6HbIM
npeAcTaBUTEIEM He TONIbKO 3aMeLLaeTca JoBepuTeNb B CyAebHOM npoLiecce, HO 1
CYLLLECTBEHHO OKa3bIBAETCs COAECTBIE B Pean3aLmy 0CHOBOMOAaratLwyx 3a4a4y no
rpaxzaHcKoMy CyAomnpov3BOACTBY B Poccuiickoii Pegepaumn. Yaenss BHUMaHue
3HaYeHI0 AeATeNbHOCTV MPOdECCOHaNbLHOTO CyebHOro NpeAcTaBuTens, Tpebyetcs
CHOBa KnaccMduULMpoBaThb CyAebHOe NpeACTaBUTENBCTBO B 3aBUCUMOCTY OT Hanyms
yCNoBUS NPO$eCccMoHanbHOCTI NpeAoCTaBAseMbIX CyAe6HO-NPeACTaBUTeNbCKIX YCIYT.
Pa3paboTka NoA06HOM KOHLIENLIMM MO3BOUT Ha TEOPETUYECKOM YPOBHE CO3AaTb
NpeAnockINKN ANS NOCAeAyoLLEro 6o/ee rny6oKoro nccneoBaHms NpaBoBoro
VHCTUTYTa CyAe6HOro npeAcTaBUTeNbCTBa B paMkax OTe4eCTBEHHOO rpaxaHCckoro
npoLiecca, a Ha MpakTyike AacT BO3MOXHOCTb 60o/1ee NoAPO6HO MOHMMaThL XapakTep v
npvpoay cyAe6Ho-NpeACTaBUTENbCKOV AEATENbHOCTY B KaXA0M OTAENBHOM Clyyae.

B Teopuu rpaxaaHckoro npoLiecca MMeeTcs psij UcCneoBaHWiA, Tak Ui nHaye
3aTparvBaroLLVX BOMPOCkl NPodeccmoHanbHOro npeAcTaBuTenbCcTea. Hanpumep,
M.B.Ha3apoBbiM Nog npodeccnoHanbHbIM CyAebHbIM NPeACTaBUTeNbCTBOM MOHMMaeT
UCKII0YNTENBHO CyAebHoe NpeAcTaBUTeNbCTBO, OkazaHHOe 1L amMyt, MoNyUYMBLIUMA B
yCTaHOBNEHHOM Mops {ﬂ /iK€ cTaTyc aABokaTa. HecMoTps Ha TO YTO B COOTBETCTBUM C
ronoxeHnAMy 3akoHa 06 aZBoKaType ajBokaTckas AesaTeNbHOCTb OnpejenseTcs kak
«KBaNMAULMPOBAHHAS I0PUANYECKas MOMOLLYb, OKasbiBaemas Ha npodeccuoHansHoi €
OCHOBE» AaHHOE 06CTOATE/ILCTBO He MPENATCTBYET OKa3aHWIo FPUANYECKUX YCayr (B
TOM Uncne cyAe6Ho-NpeACTaBUTENbCKIX) Ha MPOdECCOHaNbHOM YPOBHE VHbIMU
nviuamu. B To ke Bpemsi peanunsaLyis mo3numuy, B COOTBETCTBUM C KOTOPOIA
npodeccrnoHanbHoe cyAe6HOe NPeACTaBUTENBCTBO MOXET OCYLLECTBASATHCA HE TONbKO
a/iBokaTamu, TpebyeT onpejeneHis KpUTepues OTHeCeHUs CyAebHO-NpeACcTaBUTeNbCKON
AEATeNbHOCTY K KaTeropusiM NPOpeccMoHanbHol UAv HenpogpeccmoHanbHo.
Han6onee BepHbIM B peLLEHI YKa3aHHOro BOMPOCa CYUTaeM MOAXOZA, Mo

KOTOPOMY OTHeCeHMe NpeACTaBUTeNbCKON AeATeNbHOCTI K MPodpeccuoHanbHoV A0MKHO
6bITb 06YC/I0B/IEHO, BO-NEPBbIX, HAMUVEM YCI0BYIS BO3ME3AHOCTU (M1aTHOCTV), @ BO-
BTOPbIX, MPABOBbIM MOJIOXEHNEM CaMOro LA, OKa3blBalOLLEro cyae6Ho-npeacTa-
BUTE/bCKUE YCNYrin. PyKOBOACTBYACH MPeAnoXeHHbIM, He06Xx0AMMO chopMI1poBaThL
yeTkoe onpejeneHve cyaebHO-NpeaCTaBUTENbCKO AeATEeNbHOCTY, OKa3blBaeMO Ha
npoeccnoHanHoN 0cHoBe.

Tak, nog cyae6HO-NpeACTaBUTeNbCKON AeATeNbHOCTLIO, OKa3biBaeMo Ha
npopeccnoHanbHoOW 0CHOBE, CneayeT MOHUMAaTh AeATeNbHOCTL CNeLManbHOro CybbekTa,
obnagatoLLiero crneLypuueckm CTaTycoMm, Mo okasaHuio CyAe6HO-NpeACTaBUTeNbCKINX
YC/Iyr, @ PaBHO ieATeNbHOCTb Gpr3mnyeckoro avua (6es nprobpeTeHHoro B
yCTaHOB/IEHHOM MOPSAKe CTaTyca aABOKaTa, MHANBUAYaNbHOrO NpeAnpuUHUMAaTeNs),
OCYLLIeCTBASIOLLEro CyAe6HO-NPeACTaBUTENbCKYHO AeATeNbHOCTL UCKNOUMTENBHO Ha

BO3Me3/HOW OCHOBe.



ChopmMynpoBaHHOE orpejeneHune, No3BossieT PasrpaHNYUTL 1 CyGbekTos,
OKa3bIBaIOLLYIX COOTBETCTBYIOLLME BU/bI CyAe6HO-NPeACTaBnUTeNbCKIX yaayr. K
npodeccoHanbHbIM Cyse6HbLIM NPeACTaBUTENSIM CllejyeT OTHeCTU, BO-MepBbIX,
CyAeBHbIX (MpoLieccyanbHbIX) NPeACTaBUTENell — PUANYECKUX WL, (MPUYEM Kak
KOMMepUecKyx, Tak I HeKoMMepUeckinx Gopm) He3aBMUCKIMO OT HaZMUVIA YCIOBIA
BO3ME3AHOCTMN peanuyemblx UMM YCIyr. YCI0BUE NAATHOCTW B AaHHOV CUTyaLmMmn He
MMeeT NPUHLMNNANBHOrO 3HaueHUst. OkasaHve AaHHbIMU Cy6bekTamu
NpeACTaBUTENBCKUX YCIYT Ha NPOdeccMoHanbHOV OCHoBe 06YCI0BNEHO NPaBOBOI {ﬂ
nprpozoii 0kasblBatoLLLEro 1x cybbekTa. lopuandeckoe AnLo sBAseTcs
cneundrUecKUM, KONNEKTVBHBIM Cy6beKTOM OTeUeCTBEHHOrO NMPaBa, OkasaHue M
KaKvx-1M6o ycnyr vam BbinonHeHne paboT Ha HenmpodeccrnoHaNbHOM ypoBHE
MPOTUBOPEUUT CaMoli LI/ ero yupexaeHusi. Bo-BTopbiX, K MpodeccnoHanbHbIM
NpeACTaBUTENSM BO3MOXHO MPUUMCANTE GU3NYECKNX INL, MONYUMBLUNX B
YCTaHOBNIEHHOM MOPsiZAKe CTaTyC MHAVBWAYaNbHOro NpeanprHUMaTens. Kak 1 B
CUTYaLW C OPUANYECKVIMUA IMLLAMK, YCIOBME HaZMUVISi BO3ME3AHOTO XapakTepa nx
AeATeNbHOCTY TakxXe He ABNAETCA CyLecTBeHHbIM. OZHaKo OTHeceHUe AaHHbIX L, K
npo¢eccoHanbHbIM CyAebHbIM NMPeCTaBUTENSIM BO3MOXHO /IULLb TOrAa, KOrAa AaHHOe
du3MUecKoe ML BbICTYNAeT B CyAe6HOM npoLiecce MMeHHO Kak MHAMBUAYabHbIA
npeAnpuUHMaTeNb. Mpoledypa ycTaHOBNEHNA NOA06HbIX 06CTOATENLCTB — OTAE/NbHbINA
BOMPOC, HO NPeACTaB/ISAETCS BEPHOW MO3ULMS, B COOTBETCTBIM C KOTOPOIA 06513aHHOCTL
MO YCTaHOB/IEHUNIO AaHHOTO 06CTOSTEe/IbCTBA HEOBXOAVMO BK/IKOUMTL B MpoLiecc
NAEHTUGUKALNY CYAOM IMYHOCTM CyAe6HOro NpeACTaBmUTeNs, MPOBEPKU ero
MOSHOMOUWIA NPV NMOATOTOBKE AeNa K PacCMOTPEHUHO. B clyuasix Koraa cyae6Hbilit
(npoLieccyanbHblid) NpeAcTaBuTeNb, opManbHO 061aatoLLMIA CTaTyCcoM
VHAVBUZYaNbHOTO NpeAnpuHMMAaTeNs, yKkasbiBaeT Ha CBOe y4acTue B Aene B kayecTse
dU13MYecKoro NMLa, XxapakTep CTaTyca ero AesTeNbHOCTM byAeT HEOBXOANMO
onpezennTb B COOTBETCTBN C KPUTEPUAMY, MPeAbABASeMbIMUA ANS GUBNUECKVX UL, He
061aatoLLmNX cneLnanbHbIM CTaTycoM. B-TpeTbux, NpodeccnoHanbHbIM cyAe6HbIM
npeAcTaBrUTENEM LieflecoobpasHo cUiTaTh dpursnyeckoe NMLo (6e3 cneumanbHoro
cTaTyca), okasblBatoLLee CyAe6HO-NpeACTaBUTeIbCKOE YCIYTV Ha BO3Me3/AHO ocHoBe. K
AaHHOVi KaTeropumyt BO3MOXHO OTHECTM 1 AeATeNbHOCTb LA, XOTS GOPMasbHO 1
MIMEIOLLIEro CTaTyC MHANBU/YaNbHOTO MPeANPUHMATENS, HO Y4acTBYHOLLEro B gefe 6e3
yKa3aHvisl Ha TakoBOii. Bo3mesaHas AesTeNnbHOCTL CyAebHOro npeacTaBnTens 3aec
6y/eT pacLieHNBaTLCA Kak V3BeUYeHe KOMMEPUYECKO BbIrOAbl (NM0/b3bl) U3 cyae6HO-
MpeACTaBUTENLCKMX MPABOOTHOLLEHWI, a ClejoBaTeNbHO, Mpe/ArnonaraeTcs
npodeccnoHanbHbI ypoBeHb 0kasbiBaeMblX yCayr. B Liensx cTumyampoBaHus n
NOAOGHBIX OTHOLLEHWIT 3aKOHOM NPeAOCTaBASETCs OBEPUTENO BO3MOXHOCTb NP
HanV41M onpeaeeHHbIX YCIIOBYIA MONHOCTLIO KOMMEHCUMPOBAaTh PACXOZbl, MOHECEHHbIe
Ha onnaty ycnyr cyAe6HOro npeAcTaBuUTeNs B pasyMHbIX Npeaenax. 310
CBUJETENbCTBYET O NMPU3HAHWN 3aKOHOAATe/IeM BaXXHOCTW MOAOBHOM AesTeNbHOCTY Anst
peanusauuy 3aa4 COOTBETCTBYHOLLMX CYJ0MPON3BOACTB. TakumM 06pa3oM, Mojo6Has
AeATeNbHOCTb AO/IKHA OTBeYaTb TPe6OBaHMAM BbICOKOrO KadecTsa v
npogeccrmoHanbHoOCTM — 06paTHOEe NPOTUBOPEYNO 6bl 06LLEl Norvke
npoLeccyanbHOro 3akoHoAaTe bCTBa.

Kpome Toro, k npogeccmoHanbHbIM CyAe6HbIM NpeAcTaBUTeNsM, 6eccriopHo, ectb
0CHOBaHWS NPUYNCUTL UL, MONYYUBLLMX B YCTAaHOBIEHHOM 3aKOHOM MOpsiKe CTaTyC
ajBokaTa. Mlcxoas 13 aHanmsa AelicTBytoLLLEero NpoLieccyanbHOro 3akoHoAaTe bCTea,
nonoxeHuit 3akoHa 06 afBokaType CTaTyc agBokaTa npearnonaraeT Haamuve y inua
BbICOKOTO YPOBHS IOPUANYECKIX 3HAHUI 1 MPOodeCccMoHabHbLIX HaBbIKOB, 6oniee TOro,
onpejensieT Nogo6Hoe ML B Ka4ecTBe Cy6bekTa, 0kasblBatoLLEro puAnYeckmne
yCnyrn npodeccnoHanbHo.

B COOTBETCTBUM C MPEAIOKEHHO KOHLIENLMEN K Cye6HOMY NpeACTaBUTENbCTBY,
OCyLLIECTBNSEMOMY Ha HernpodeccroHanbHON OCHOBE, ClellyeT OTHECTU
npoLeccyanbHo-NpeaCTaBrTeNbCKMe YCIYTI, OKasbiBaeMble GU3UUYECKUMY NLAMU Ha

6e3B03Me34HOI OCHOBe. MNpeacraBuTeNb B JAHHOM CNlyYae He HajeneH Kaknm-nmé6o



cneyndryeckM cTaTycoMm, AencTByeT 6e3B03Me34HO, UTO CBUAETENLCTBYET 06
OTCYTCTBUM KOMMepYecKoli cocTaBnstoLell. OH MOXeT BOBCe He 0bN1ajaTe Kakimu-
NGO OPUANYECKMMUN 3HAHUSIMN U NPAKTUYECKUMI HaBblKaMW. [JaHHY0 KaTeroputo
NpeACTaB/AoT CyLeCTBeHHas YacTb GOPM 3aKOHHOTO NpeACTaBUTeNbCTBA, a Takke
NpeACTaBUTENBCTBO B PaMKax BbINMONHEHNUS TPYAOBON UK CRY>KEBHOW YHKLMN.
OTAeNbHOro BHUMaHMS 3aC/1yX1BaeT BOMPOC OCYLLEeCTBNeHS CyAe6HOro
npeAcTaBUTENLCTBA PABOTHUKAMU IOPUANYECKOrO LA B pamax TpyA0BOW uav
cnyxxe6HoM GyHKUMW. Ha nepBbIi B3rNsy, cyaebHO-NpeacTaBUTeNbCKME YCnyrn B
pamKax TpyAoBoli (cyxe6Ho) GyHKLMN cefoBano 6bl cYUTaTb OKasblBaeMbIMU Haa
npodeccroHanbHOM 0CHOBE, HO B TO Xe BPEMS, OHI He OTBeYatoT KpUTEPUAM
N3N10XXEHHOI KOHLeNLUWN. JlesTeNbHOCTb B paMKax TPYAOBON GyHKLMN He
CBUAETENLCTBYET O MPOpeCcOHaNbLHOCTY OKasblBaeMblX yCyr. B cootBeTcTBUM CO
CNOXVBLLUENCS CyAeBHOM NPaKTVKOM OKasaHue NpeAcTaBUTENbCKMX YCIYT B pamKax
TPYAOBOW (CNy>xebHOM) GyHKLIMN He MOPOXAAET y A0BEPUTENs 0653aHHOCTM MO oniaTte
MOA06HbIX YC/IYT, 3aKOH He pacnpoCTpaHsieT Ha NOA06HYI0 AeAaTeNbHOCTb AeicTBre
MexaHu3Ma CTVMYNPOBaHVS Pa3BUTVIA CyAebHO-NPeACTaBUTENbCKIX MPABOOTHOLLEHWIA.
MoAo6HbIV Cyae6HbIV NpeAcTaBUTeNb He BCerja AB/SETCS IOPUCKOHCYNbTOM
opraHv3aumu, 6onee Toro, 3a4acTyto NpejcTaBaeH PyKOBOAUTEIEM OpraHa uau
OpraHv3auuy B LeN0M, UHBIMV IMLaMu. B cBA3M € 3TUM NOA06HYIO AeATeNbHOCTL
LienecoobpasHeii 0THOCUTbL K KaTeropuu HermpodeccMoHanbHOro NpeACTaBUTeNbLCTBA.
Ha ocHoBaHWV NpenoXkXeHHO KOHLENLMM NPeACTaBaSeTC BO3MOXHBIM
KnaccmduLmpoBaTk NPaBOBOM UHCTUTYT CyAe6HOro (MpoLieccyanbHOro)
npeAcTaBUTENbCTBA B 3aBUCMOCTY OT HaMYMUS YCI0BMS MPOdeCCcMoHanbHOCTY
OKa3blBaeMbIx yc/yr. TeopeTuyeckas nosb3a Nogo6HOM knaccupurkaumm 3aknoyaeTca B
CO3jaHNM YCNOBUI ANS NocneaytoLLmx 6onee rnyboknx nccneoBaHunin cysebHoro
npeAcTaBUTENbCTBA B rpaxaHCcKoM npoliecce Poccuiickoit ®eaepauyn. Ha npaktuke
npeanoxeHHas knaccuprikaLyis No3BOAUT He TONbKO 60/1ee BePHO OMnpeAenuTL xapakTtep
NpeACTaBUTENbCKUX MPABOOTHOLLEHWI, HO, BO3MOXHO, Pa3peLUnTb HeKOTopble BOMpPOCHI,
BO3HVIKalOLLMe B CBSA3M C y4acTvieM o geny cyAe6Horo npejcrasutens. Hanpvvep,
ydacTue no Aeny npodpeccmoHanbHoro cyAebHoro npeactaBuTens npegnonaraet
Hanumume y Hero BbICOKOrO YPOBHS 3HaHUIA B 061aCTV NpoLieccyanbHOro npasa. B ceoto
ouepesp, aHHble 06CTOATENBCTBA MOFYT MOCMOCO6CTBOBATL Pa3peLLeHuio Npobiem
3n0ynoTpebneHunii NpoLeccyanbHbIMY NpaBamy CyAebHbIMY NPeACTaBUTeNAMU UV
MOBbILLEHS YPOBHS X OTBETCTBEHHOCTU Mepe/ AoBepuTeNneM 3a NpUHSATLIE Ha cebst
obs3aTeNnbCTBa.

Mo nToram AaHHoro naparpada Heo6Xo0AMMO CAeNaTh CeayoLLe BbIBOABI.

1. PaccMoTpeB BONpoch! knaccuduKkaLmm npaBoBOro MHCTATYTa cy,qe6Horo{ﬂ
(npoueccyanbHOro) NpeAcTaBUTeNbCTBA B POCCUICKOM FpaX/aaHCKoOM npoLiecce,
Heo6X0/AMMO B3STb B y4YeT BO3MOXHOCTb ee OCyLLeCTBNEHUS 1 Mo yKazaHHOMY B paboTe
ocHoBaHWo. Mpeanaraemas B paboTe knaccvdukaLms MMeeT noj coboii 4ocTaTouHO
060CHOBaHVe, NPV 3TOM OHa He NPeTeHAYeT Ha PO/b eAUHCTBEHHO BEPHON 1 A0/KHA
NPVIMEHATLCA COBMECTHO C UHBIMU KaccudrkaLysmMu, NpoBeeHHbIMU Mo ApYriiv
OCHOBaHVISIM, MOXET BbICTYMUTb TEMOIA HayYHbIX CTIOPOB, a €€ NMONOXEHVS MOryT 6bITh
NoABePrHyTbl KOHCTPYKTUBHOM Hay4YHOMN Kpmﬂ ke,

2.3.{E MexaH13M COBEpPLUEHCTBOBaHMA CyAe6HOro NpeACTaBUTeNbCTBA B paMkax
rpaanHCKoro{E npotiecca Poccuiickoii cDe,qepau,mm{E

O/HVM 113 BONPOCOB, KOTOPbIN B HaMb0bLLEN CTeneHn 06CyXAaeTcs 1 conpsxeH

C MarncTpanbHbIMU HanpaBneHVSMN Pa3BUTUA CyAeBHOV CMCTeMbl, Ha TeKYLLIA MOMeHT
ABNSETCA MOAEPHV3aLMA NHCTUTYTa CyAe6HOro NpeACTaBUTeNbCTBA MO rPaxXaaHCckiM
Aenam. B 10 BpeMsA KakK B MHbIX MPaBONopsaAKax yCTaHOBUACA MOLLtHbII7I PbIHOK
rpaxaHckoro NpeAcTaBUTeNbCTBA B CyAe, ABNAIOLMNIACS BaXHOW YacTbio
HaLWIOHaNbHOM 1 TPaHCHaLVIOHabHOM 3KOHOMWUYECKO CUCTeMbI, B POCCUACKOM
rocyAapcTBe AaHHbIA  PbIHOK BCE ellie HaXOAUTCS B CTaAUN GOPMUPOBaHUS.

B pamkax peanvn3yeM0|7|m Ha TekyLii MOMeHT pedopMbl CyAe6HOM crcTembl

BepxoBHbIi1 Cys, Poccuiickoii ®egepaLiuv MpeAnoxXmn psij Mep, C MOMOLLbHO KOTOPbIX



MO>HO /jaTb HOBbI TONUYOK Pa3BUTMIO CyAe6HOro NPeACTaBUTeNbLCTBA MO MPaXAaHCKM
Aenawm. Aﬂﬂ I'IpaBI/IﬂbHOrO MOHMMaHUA I'IpI/ILII/IH n CyTI/I I'IpeA}'IaI'aeMle I/I3MeHeHVIIZ,
Tpe6yeTcs paccMaTpUBaTh WX B KOHTEKCTE UCTOPUV U CPaBHUTENBHOTO NPaBOBEAEHMS.
Kakoit nctopuyeckuii myTb 6b1 NPOAENaH MHCTUTYTOM CyAe6HOro NpeACTaBUTeNbCTBa,
1 KaKOBbIl HbIHELUHVE 3aKOHOMepHOCTVI ero pa3EI/ITV|ﬂ?

BezeHvie 3aLmTbl NpaB rpaxaaH B Xo4e CyAe6HOro pasbripaTeibCTBa He MOXeT

6bITb J0BEPEHO HEMPOdeccroHanam: pasHble HeJo6pOCOBECTHbIE /ML HEMPeMeHHO
MOTyT BOCMO/1b30BaTbCsA NPAaBOBOMA 6€3rpaMOTHOCTBIO FPaxAaH, NpesocTaBnss

KNNeHTaM rapaHTuy nobeabl No ntoram cyp,e6H0r0 pasbupaTenscrsa U He nMest

AOMKHOW KBanduKaLmm, YTobbl Havbonee Ka4eCTBEHHO OKa3aTb HOPUANYECKYHO
nomoLb. VIMeHHO No3ToMy BO3paxeHUs MPOTVBHMKOB 06513aTeNbHOro
npodeccnoHanbHOro NpeACTaBUTeNLCTBA O TOM, qro{m CTOVUMOCTb fJaHHOrO
npeAcTaBUTENbCTBA OYeHb BbICOKa, BPSZ N MOTYT MMETb Moy, coboii Kakune-nn6o
060CHOBaHVA: ropasjo 6onee THKKUM BpemeHeM 1S rpaxjaH CTaHOBATCA
HeA06pOCOBECTHbIE AVCTBUS nces,qonpe,qc‘raswreneﬁm, MCNONb3YOLLNX AoBepue 1
TAXKENYHO XV3HEHHYIO CUTyaLMio 06PaTVBLUVIXCA K HAM ML,

B ycTaHOBN@HUM UHCTUTYTa NPEACTaBUTENLCTBA Ha NPO(ECCUOHANBLHOM OCHOBE
3aVHTepecoBaHbl U Cyaelickne paboTHUK. YBeNYeHe cTerneHmn npodeccroHannsaumm
npeAcTaBUTeNbCTBA B CyAaXx Mo rpaxaHckyM Aenam BieveT 3a coboii poct
Ka4eCTBEHHbIX XapakTepuncTukK NnpaBocyana u I'IpaBOBOVI 3alMLLEHHOCTN HaceneHns.
YcTaHaBAMBas OPUANYECKYHO MO3MLMIO MO paspeLlaeMoMmy geny, cyabe Tpebyetcs
Avianor ¢ npejctaBuTeNeM y4acTBytoLLieli CTOPOHBI, MEHOLLIMM 6arax rpuanyecknx
3HaHW 1 yMeIoLLM NPeAoCTaBUTb HEOH6XOANMBIVi OTBET, NPaBOBbIe apryMeHTbl CO
CCbIIKaMV Ha HEOBXOAMMble 3aKOHOAaTe IbHble HOPMBI. LienecoobpasHocTb,

3G PeKTVBHOCTb U MOAIMHHAA COCTA3aTeNbHOCTb CyAeBHOro NpoLiecca MoOXeT 6biTh
AOCTUrHYTa Mpn ycnoBuu, Korga npeactaBuTenaMmm 6y,qu BBeCT/Cb NpaBoBas
AVICKYCCUS, N UMK BYAieT NCNOb30BaTbCA Takoii Xe «NpodeccnoHanbHOM CeHr», Kak 1
cyAbei.

HakoHeL, MeHHO 6naroaaps cyAebHbIM NpeACTaBUTeNIM BHOCUTCA OFPOMHBbI

BK/1a/, B yCTaHOB/NEHE 06LLeCTBOM MHEHVs 0 Cyae6Ho cicTeme. HeaobpocoBecTHble
1, vallie BCero, NonpocTy cyAebHble NpeACTaBUTeNN C HU3KON CTeneHbIo
KBannuKaLwmu, xenas 6biTb MaHUMYNSTOPaMU O6LLECTBEHHOTO MHEHUS 1 MOBAVSATL Ha
CyJ, a Takxe KakMM-To 06pa3om onpaBAaThbCs 3a AOMNYLeHHbIe UMU  MpoLeccyanbHble
nopaxeHus, popmupytoT Yepes CMV noxHoe npeAcTaBneHne o AericTBUAX cyp,a{m no
cucTeMe NpaBoCYAVis B LIe/IOM, 3aHMMasiCb PacnpocTpaHeHeM NCKaXeHHo 1Mo
HenonHol NHGopMaLmK, a UHOTAa 1 OTKPOBEHHOM N0XbH0. VHCTUTYT

npopeccnoHanbHOro NpeACTaBUTeNLCTBA MO3BOINA Bbl HageXallm obpasom

pearvpoBaTk Ha Takoe NoBejeHue, He COOTBETCTBYHOLLEE 3TUHECKUM CTaHAapTam
a/\BOKaToB.

Moaxog BepxoBHoro Cyaa k naee npodeccrnoHanusaumm cyae6Horo
npeAcTaBUTeIbCTBA MO rPaXxAaHCcknM genam o6r|a,qaeT CNCTEMHbBIM XapakTepoMm: Kak
yKasblBaeT BbiCLLUAsA CyAe6Has MHCTaHLus, BMecTe ¢ npodeccmoHanusalmeli cyae6Horo
npeACTaBUTENbCTBA AOMKHBI MONYUYNTH CBOE Pa3BUTVE MeXaHV3Mbl, yBenUBatoLLye
cTeneHb AOCTYNHOCTU NPodeccnoHanibHON opUAMYecKoli MOMOLLN. JaHHbIe
MexaH13Mbl MOTYT 6bITb CHOPMUPOBaAHBI He TOIbKO Ha OCHOBAHMM CXeMbl
CybCnaVpOBaHYIs rocyapcTBoM. Ha TekyLLMii MOMEHT OAHVIM 13 MPaBOBbIX CPEACTB
nonyquMﬂ BbICOKOKBaMPULIMPOBAHHOM IOPUANYECKO MOMOLLM ABASIOTCS TakK
HasblBaeMble «roHOpap ycrnexa» 1 «/HBeCTMpoBaHMe B CyAe6Hble MpoLecchl».

Bonpoc o «roHopape ycrnexa», To eCTb 0 BO3HarpaxaeHuUn cyaebHoro

npeACTaBUTENS, MOCTaBIEHHOM B 3aB/ICMMOCTE OT UCX0Aa Aena m i Bm cicteme
OTeyeCTBEHHOro NPaBoOMNops/Ka No-npexHeMy ABASETCA NpeAMeTOM OCTPbIX CMOPOB
Cpeav yYeHbIX U NPaKTUKYHOLLMX OPUCTOB. Mpu 3ToM GopManbHoe A0MUHVIPOBaHVe
NPVIHAANEXUNT TOUKe 3PEHIS O HeA0MyCTUMOCTU JaHHOrO PO/a FOHOPapOB, HalleALlei
CBOe MoATBEPX/eHVe B 04HO BpeMst KOHCTUTYLMOHHbLIM Cyaom Pd).{m

Hanpuwmep, B nyHKTe 2 VIHGpOPMAaLMOHHOrO NcbMa oT 29 CEHTﬂ6pﬂm 1999 r.m No 48



«O  HeKoTopbIX BOMpocax CyAe6HOI NPakTUKK, BO3HMKAFOLLMX MPU PacCMOTPeHU
CNOpPOB, CBA3aHHbIX C J0rOBOPaMM Ha OKa3aHue NpasBoBbIX ycnyr»m Mpe3nanymom
Bbicwero Ap6utpaxHoro Cyga P® 6bI AaHbl Pa3bACHEHWUS, YTO He MoANeXUT
Y/0BNETBOPEHWIO TpeboBaHVe NCMONHUTENS O BbiMlaTe BO3HArpaXx/aeHws, ecnm{m Takoe
TpeboBaHMe UCTLIOM OCHOBBLIBAETCA Ha  YCNI0BUW 0r0BOPa, CTaBALLVIM pa3Mep onaatsl
YC/yr B 3aBUCVIMOCTb OT peLLeHuns cy,qam {m 6o  rocyaapcTBEHHOrO opraHa, kotopoe byzet
NPVHATO B{m nocnezytoLem. B JaHHOM KOHTeKCTe BeNMYMHA BO3HarpaxAeHus AoKHa
6bITb OnpegeneHa B NOpsijKe, yCTaHOBAEHHOM B cTaTbu 424 [K PO, yunTtbiBast npu ToM
baKTYecK BbINONHEHHbIE UCMONHWTENEM AeCTBIA (AeATeNbHOCTb).

CXO)Ky}O aprymMmeHTaumo MOXXHO HanTn B nocTaHoB/IEHUN KOHCTI/ITyLWIOHHOrO
Cypa PO ot 23 aHBaps 2007 r. No 1-M. B cOOTBETCTBUM C U3N0XKEHHON AaHHbIM
NoCTaHOBNEHVIEM NO3VILVEl, « CTOPOHbI B JOrOBOPe 06 OKka3aHWW NPaBoOBbIX YCAyT,
6yay4n Bnpase B CUNY ANCMO3UTUBHOMO XapakTepa rpaxzaaHcko-npaBoBoi
pernameHTaLun cBO60/AHO ycTaHaBMBaTL 60/1ee ONTManbHble BapUaHTbl YCI0BHIA
onnatbl NPeAoCTaBAEHHbIX YCYT, B TOM YIC/IE CaMOCTOATE/IbHO yCTaHaBMBaTb
npoLeccyanbHbIi NOPsAA0K 1 rpaduk BHECEHNS NnaTexel (ynaaTta aBaHca,
npeABapuUTeNbHbIe NAaTeXK, paccpoydka nnartexa, npejoctaBneHve KpeAUTHbIX CPeACTB,
noyacosas onnara, UCHNCEHVE BeIMYNHbI BO3HArpaXx/AeHns B MPOLIEHTax OT CTOMMOCTY
NCKOBbIX TPe6OBAHUIA U T. 4.), He MOTYT, OAHaKO, 06YCNOBAVBaTL BbIMAaTy
BO3HarpaX/JeHvsi NPUHATEM CyJ0M KOHKPETHOrO peLleHVis: B cucTeme AeiicTBytoLeit
npaBoson pernaMmeHTauuun, B TOM Yncne MONOXEHWNI rpa>kAiaHCKOro 3aKoOHOAaTeNbCTBa,
cyse6Hoe peLLeHVie He MOXET CyLLLeCTBOBaTb B KauecTBe 06bekTa UbMx-1M6o
rpaxaaHckux npas (ctatest 128 MK P®), HM npegmeTa Kakoro-1méo rpaxaaHcko-
npaBoBOro Aorosopa (ctatbs 432 MK P®)».

B ykazaHHo KoHCTUTYLmOHHbIM CyAoM P® no3umumm cBoe sipkoe NposiBieHve

Hallen mnojxod, B COOTBETCTBUM C KOTOPbIM B X0/le Bbibopa Mexay ny6anyHbIM U
YacCTHbIM HTepecaMun npearnoYteHmne 40/HKHO 0TAaBaTbCs I'Iy6[WIHHbIM nHTEepecam. HOA
co60i1 onpeaeneHHyr apryMeHTaLMio MMetoT BO3paxeHUst MPOTUB AaHHO TOUKMN
3peHus, 6asvpytoLLVecs Ha yKkasaHHbIX B JaHHOM naparpade paccyxaeHusx: He Bcerga

1 He Be3je J0/DKHO NPOUCXOANTL CMeLLieHMe 6anaHca Mexay YacTHbIM 1 Ny6AnYHbIM

NHTEpPeCoM B CTOPOHY I'Iy6I1MHHOI'O VHTepeca. OTHOLLIEHMSIM YacTHOMPaBOBOro NopsiAka

Mexay cyAe6HbIM NPeACcTaBUTENEM Vi MPEACTaBNSIEMbIM He ClejyeT HaBsi3biBaTb
ny6nnuryio €E cylHOCT 1 06BSBAATS, UTO B KauecTBe X 06beKTa BbICTYNaeT NPUHATOe
CY/JOM peLLeHue. B AaHHO MoAeNu MeeTcs HasyMaHHbIV XxapakTep, Tak Bcem

0YEBUAHO, UTO 06LEKTOM OTHOLLIEHW MO MPeAOCTaBEH IO NPABOBO MOMOLLM
BbICTyNaeT Cama NpaBoBasi MOMOLL|b, @ He Te NPaBOoMNpPUMeHUTE/NbHbIE aKTbl, KOTOPbIe
6y4yT NPUHSATSI B{m pamkax gena. Cyae6Hoe pelLeHue B JaHHOV CUTYaLMM BbICTYMaeT He

B KayecTBe o6bekTa NPaBOOTHOLLEHWI, a INLLb YCNOBWS, B 3aBUCMMOCTb OT KOTOPbIX

rocTaB/ieHa onarta o6bekTa Takux OTHOLLEHUIA.

OTCYTCTBYHOT Kakne-nn6o cepbesHble OCHOBAaHUA CYMTaTb, YTO CybbekTamu

[0roBopa o NpejoCTaBAeHNN FOPUANYECKINX YCIYT, NPesyCMaTprBaOLLLEro YC10BME O
«roHopape ycrexa», pacLeHBaeTcs caMo Mo cebe peLLeHue cyAa Kak Hekuii npegmeT
60 NTOr NPodeCccNoHaNbHOW AeATENbHOCTI MO NPeAOCTaBNEHNIO JaHHbIX YCIyT.
PasymHee cumTaTh, UTO peLueHye CyAa pacLieHNBaeTCs y4acTBYOLLMMUN CTOPOHAMU Kak
oLieHKa KayecTBa npejoCcTaBAeHHbIX MPaBOBbIX YCNYT, MOKa3aTe/lb YCNewWwHOCT 60 He
YCMeLIHOCTI COBEPLUEHHbIX NCMONHWTENEM AeCTBUN, a TaKXe Kak ropuanyeckuii pakT,
NP HaCTyNAeHMN KOTOPOro aBTOMaTMYeCK BO3HUKAEeT 0653aTeNbCTBO 3aKa3umnka

BHeCTW OMnaty 3a ykasaHHble yCnyru.

Tpe6yeTcn YAENUTb BHVMaHMe 3HaunTebHbIM USMEHEHNAM B BOMNPOCax o
pernameHTaLm OTHOLLEHWIA FPaXAaHCKO-NPaBOBOro XxapakTepa, KOTopble MPOoV30LLAN
nocne{m YTBEPXAEHNS paccMaTpuBaeMoro noctaHoBieHus KoHcTuTyLumoHHoro Cysa P®.
B xo,qe{m npoBeAeHVst FPaXAaHCKo-NpPaBoBoY pepopMbl OAHVM 13 OCHOBOMONAratoLLmMX
MPUHLMNOB CTan NPUHLMN AO6POCOBECTHOCTY CTOPOH MPaX/AaHCKO-NpaBoBbIX

OTHOLLEHW ( MyHKTbI 31 4 cTaTbn 1 K PGJm B pejakumu DdezepanbHOro 3akoHa ot 30



Aekabps 2012 . No 302-®3 «O BHeceHU N3MeHeHWi B riaBbl 1, 2,3 1 4m 4acTu nepeoit
IpaxaaHckoro kogekca Poccuiickolt ®eaepaun »), @ TaKke 6blna yctaHoB/eHa
npesymnuus 406p0oCoBeCTHOCTI CTOPOH FPaX/AaHCKO-MNPaBOBbIX OTHOLLIEHW,
npeanonaratoLias 406poCOBECTHbI 1 PasyMHbIV XxapakTep UX NoBeaeHNs (MyHKT 5

cratbn 10 TK P® B yKasaHHOM peaakLmn).

B o60cHOBaHMe BbIBOAA O HEAOMYCTUMOCTI roHopapa ycrnexa KoHCTUTYLIVIOHHbIM

CyzoM PO 6611 caenaHbl OTCbINKA Ha Psij, MPaBOBbIX MPUHLIMMOB, B COCTAB  KOTOPbIX
BOLLAV NPUHLMNbI CBOBOALI A0rOBOPA, AOCTYMHOCTV NPaBOCYANS, HE3aBUCMOCTYN 1
CaMOCTOATENILHOCTU CyAe6bHOI BNaCTV, a TakKe COCTA3aTeIbHOCTY U paBHOMPaBus

CTOPOH. MpVHLMN 406POCOBECTHOCTY, @ TaKXe NpesymnLus Ao6pocoaecmocm{m CTOPOH
rPaXAaHCKO-MpaBoOBbIX OTHOLUEHWNIA He BbINN 1 He MOV BbITh B3AThbl BO BHYMaHMe

KOHCTUTYLMOHHBIM CyA0M P®, Tak Kak He 6blavi HOPMaTUBHbLIM 06pa3oM yCTaHOB/EHbI

Ha MOMeHT GOPMY/IMPOBaHUS 13yYaemoli MPaBoBOA NO3ULUN.

B xoae npoBeseHus pedpopmbl B rpaxjaHCKo-NpaBoBoii chepe Npov3oLLO eLle

O/JHO BaXHOE NS 13y4aemMoii NpobaemMbl N3MeHeHe HOPMaTUBHOW pernameHTauuun: B
HopMbI paxzaHckoro kogekca PP 6bina BHeceHa cTaThs 327,1, pernameHTrpytoLLas
06yCIoBNEHHOE BbINONHEHVE 0693aTeNbCTBa. B COOTBETCTBUM C yKa3aHHOI CTaTbel
BbIMOJIHEHNE 06S3aHHOCTEN, a TakKe OCyLLeCTBNEHVe, U3MeHeH1e Van NpekpaLLeHne

npaB Mo 40roBOPHOMY 06513aTe/IbCTBY MOXET 6bITb {m npegonpeseneHo ocyLlecTBieHnem
60 He OCyLL|eCTBAEHNEM O/HOM U3 CTOPOH o6ﬂ3aTeanTBa{ HEeKOTOpbIX AeiCTBUIA NGO
HaCTynneHneM NHbIX 06CTOATENbCTB, { 3adVIKCPOBaHHbIX B IOrOBOPE, B TOM YMC/e B

MOJIHOW CTEMEeHN HaXOAALLXCSA B 3aBUCMMOCTV  OT BOJIN OAHOWA VIBEyHaCTBy}OLLI,VIX

CTOpOH. Mpwn 3T0M{m AlaHHOII NPaBOBOI HOPMOI HVKaK He HanararTcs orpaHNYeHVs Ha
nepeveHb OﬁCTOHTeI‘IbCTB, KOTOpble MOTyT 6bITb 3a¢I/IKCVIpOBaHbI B lOroBOpeE B Kayectse
YCNIOBUS BbINOHEHUS JOKHUKOM CBOWX 0653aTeNbCTB. 3aKOHOAATeIbCTBOM He
NPOMUCLIBAETCA NMPaBOBbIX HOPM, 3aMnpeLLaroLMX CTOPOHaM COracoBaTh B KavecTse
Takoro ycnosus m yTBEPX/EHVE MPaBOMNPVYIMEHUTENBHOrO aKTa, B TOM HY/C/IE peLleHns {m
cypebHoro opraHa.

YKa3aHHble V3MeHeHs B 3aKOHOAaTeNbCTBe (yCTaHOBNEHE rpaxAaHCKo-

NpaBoBbIX MPUHLMNE 1 NPe3yMnLuun 406POCOBECTHOCTY, a Takxe MHCTMTyTam
npegonpeseneHHoro UCNoiHeHVs 06s3aTeNnbCTaa), KOTOpblem VMenu MecTo 6bITk nocne
yTBepxaeHuns KoHcTuTyumnoHHbIM Cygom PO noctaHoBneHws oT 23 siieaps 2007 r. No

1-M, cpopmmpoBany psag NpaBoBbIX NPeAnoCkIIOoK A8 BO3BPALLEHNS K 06CYXAEHNIO
BOMpOCa 0 MPaBOMEPHOCTU «roHopapa ycrnexar. lpeanonaraeTcs, YTo B KOHTeKCTe
CyLecTBytoLLeli HOPMaTUBHO-NPaBOBON PernaMeHTaLny OCHOBaHMA K COXPaHEeHUIO
daKTyecKoro 3arpeTa «roHopapa ycrnexa» oTrnany.

Heobx0AMMO cka3aTb Napy C10B 0 TOM, UYTO «FOHOpaphbl ycrexa» paspeLueHb! m{m
NOBCEMECTHO VCMONbL3YHTCA  He TonbKo B CLUA, Ho 1 Bm €BpOneickunx rocyaapcreax c
KOHTUHeHTaNbHO cucTemMoli Npasa. EAMHCTBEHHbIMY rocyAapcTBamu B EBporie, rae

«roHopap ycnexa» HaXoANTCA MoJ 3arnpeTom M60 3HaUUTENBHO OrpaHnyYeH, aBnarTca

Fepmanua 1 Knunp. Ctout go6aBnTb, 4To B FepMaHuv roHopapebl ycrexa MoryT 6biTb
OMNONHNTENBLHO MepPOt BO3Harpax/AeHUs agsokaTa Ha Ciydali npeAocTasneHus
toprAVYecKoii nomoLLm B chepe TaprdoB, NPONMCcaHHbIX B 3akOHOAaTebCTBE. B
3aKOHOZaTe/bHbIX akTax NoAaB/ALLEro Y/Caa rocyAapcTB KOHTUHEHTaNbHOM EBponbI
(PpaHuma, Utanus, PUHNAHANS 1 4P.) A0MYCKAeTCA NPUMEHeHNe «roOHOpapoB ycrexax»

B popMe oroBopku «quota litis», npegnonaratoLLeit, 4To BeiNaaTa onpeAeneHHoOR YacTn
BO3Harpax/eHvs agBokaTta OCyLLeCTBAAETCS INLLb B ClyYae YCMeLIHoro ucxoja Aena (8
TOM yumcne B popme onpeseneHHoN BennyHbl  MpoLeHTa oT BameaHHonm cyAe6HbIM
pelleHneM CyMMbl), 04HAaKO UMEHHO B Ka4ecTBe [JOMOIHEeHVs K{m OCHOBHOIi 4acTu

BO3HarpaxzaeHws, Kotopas, B CBOKO o4Yepeb, MOANEXUT yrnaarte B{m nto6oin caiTyauun

HE3aBNCIMO OT NCXOAA AENa.
B €F) amepyikaHckom 3akoHOAATENCTBE  BO3MOXHOCTb YCTAHOBNEHNS <TOHOPAPA
ycnexas Bl He nognagaeT noa kakve-nn6o orpaHnUeHIs, NoA eAHCTBEHHBIM

orpaHuumTeNnem 061acTv MpYMeHeHNs «roHopapa ycrexa» B CLLA NoHWMaeTcs myHKT



«d» cTaTbK 1.5, NPUHATON AMeprKaHCKoi accolmaLveli toprcTos Kogekca
npodeccnoHansbHOM 3TUKK aABoKaTa, B COOTBETCTBUM C KOTOPOI He JonycKaeTcs
B3MMaTb roHOpap, 3aBUCALLWIA OT UCXOAa paspeLleHns Aena, Mo Aenam o passoje,
B3bICKaHVW aMMEHTOB, a Takxe M0 YroN0BHbIM ,qenaMm | m

o4 HCTUTYTOM «MHBECTVPOBaHWA B CyAebHbIe NPOLeCCh» Hapady C FrOHOPapoM
ycrexa NoH1MaeTcst Cnoco6 No 0TCpoUKe onaThl yCayr NpeACcTaBATeNs 40 MOMEHTa
BbIHECeHUS Cy/beli peLLeHns No Aeny 1 NoyHeHns AeHeXHbIX CPeAcTB IM60o Apyroro
MMyLLecTBa B COOTBETCTBUN C BblIHECEHHbBIM peLleHnem.

Be3ycnoBHo, cyebHbIl MHBECTOP BCerga HeceT pUcK Npourpalla B CBA3M ¢
BO3MOXHbIM 0TKa30M B y/J0BNE€TBOPEHUM NCKOBLIX TpeboBaHuii. Ho pyck notepun
VNHBECTULMI - 3TO eCTeCTBeHHbIV 11 060CHOBaHHbIN GUHAHCOBLIN PUCK, KOTOPBbII
3a10)keH B OCHOBY BCEro HblHELLIHero pbiHka. MIHBeCcTULMK «6e3pnckoBoro» xapakrepa
OTCYTCTBYHOT, 11 HO6OMY VHBECTOPY OYEBU/AHO, UTO KaX/Aas OTAaHHas UM UHBECTLMA

MOXeT 6bITb He BO3BpaLLieHa. BmecTe ¢ TeM, MHBeCTOpaMu Bcerja NpoAymblBatoTcst

HeKOTOpble MeXaHM3Mbl, C MOMOLLbIO KOTOPbIX MPOUCXOANT YMeHbLLEHVEe
VNHBECTVLIMOHHbIX PUCKOB 60 CMSIrYeHne NocneACTBUA HaCTyrMaeHUs AaHHbIX PUCKOB.
MHBecTnumn B cysebHble NPOLLeCChl B BLICOKON CTEMEHN UMELOT BbICOKVE MoKasaTen
NpVBLINBHOCTY U OAHOBPEMEHHO HecyT B cebe 60/bLLON PUCK, Tak Kak B XOAe
KayeCTBEHHOrO 1 r1y60oKOro MpaBoBOro aHann3a NCKoBbIX TPe6oBaHW BOCeACTBIN,
Npvi PacCCMOTPEHUM CY0M AeN1a, MOTYT bbITb YCTaHOB/EHbI CyLLECTBEHHbIE ANS Aena
06CTOATeNLCTBA, BHOCALLME KapAMHabHOE U3MeHEeHWs NPaBOBOIA OLIeHK CUTyaLuK.

B kauecTBe oTBETa Ha MMetoLLEecs y CyAe6HOro MHBECTUPOBAHUS PUCKM MOXeT
NOCNYXMNTb CTPaXOBaHMe pycka MHBECTULII B CyAebHbIe NPOLLeCChl, C MOMOLLbHO
KOTOPOro MHBECTOPOM MOXET 6biTb BO3MeELLieH psij MoTepb, 06YCN0BNEHHbIX OTKa30M B
YZ0BNEeTBOPeHUV TPe60BaHWA, BbICTYNatoOLLVX B Ka4ecTBe 06bekTa HBEeCTUPOBaHUS.
CTpaxoBbiMy MpMamMu MOTYT BbITb pa3paboTaHbl U NPeIoXeHbl MHBECTOpam
COOTBETCTBYHOLLME GUHAHCOBbIE MPOAYKThI, C MOMOLLIbKO KOTOPbIX MOXHO NPOV3BECTA
CTpaxoBaHue «CyAebHO-MHBECTULIMIOHHOrO NopTdeNa». laHHbIM CTPax0BbIM MPOAYKTOM
obycnasnveaeTcs BblpaboTka 0CO6bIX GOPMYN pacyeTa CTPaxoBO NpemMuy, a Takxe
MOBbILLEHHbIX TPe6oBaHWA m KacaTeNbHO NpejBapVTeNbHOro UCCIe40BaHS
VNHBECTVLIVIOHHbIX 06 bEKTOB.

B x0/le NpoBe/eHNs NocieaHUX UCCef0BaHN BbI10 YCTaHOBEHO, UTO

oCyLLieCTBNeHMe VHBECTULMIA B CyAebHble MPOoLecchl O4eHb AUHAMUYHO pa3BMBaeTCA
CPEeAN APYrvX CErMEHTOB PbiHKa MHBECTULMOHHBIX yyr. Eute B 2010 rogy
amepyIKaHCKUMU 1cCnefoBaTeNs M YKa3blBasoCh, YTO 06beM NHBECTULIMOHHbIX
B/IOEHWIA B NPOLLeCChl B aMepyrikaHCKUX CyAax CocTaBun 6osiee 04HOro MUANvapaa
Zonnapos 3a rog. B 2017 ro,u.y{m 6PUTAHCKNMUN NHBECTULIOHHBIMUN GOHAaMY 6bint
OCyLLIeCTBNEHbI MHBECTULMM Ha CyMMYy 6onee noayTopa MUNNVAapA0B ¢yHTOB
cTepnnHroB. Momnmo Bcero npoyero, ey B 2013 rogy Tonbko 7 % mexXayHapoaHbIX
HOPVANYECKUX GUPM yKa3biBaNoCk, UTO NpUberany K ycnyram cyAebHbIx MHBECTOPOB,
T0 B 2014 rogy 4ncio Takmx pupm coctaBumio yxe 11 %, a k 2017 rogy - nopsigka

OfHOVi TPeTw.

['0BOPS O MepPCreKkTUBaX MHBECTULIMOHHBIX BIOXEHW B CyAe6Hble TSX6bI B
POCCUINCKOM rocyapcTBe, TO CTOUT MNOAYEPKHYTh, YTO NMPeANPUHMMaeMbIM Mepam B
[AaHHoli chepe CTOUT 0Ka3aTb MoAAepKKy. OnpedeneHHoe MOACMOPbE 34eCk MOryT
chopmuposars, k Nl npuvepy, o6uiectea sauwtel npas notpe6uteneis, N saHmmatowmecs
[eATeNbHOCTLIO B Chepe CyaebHOro npeacTaBnTenbCTBa Ha 6e3803Me3AHON OCHOBE
(160 MO CUMBOMNYECKOI CTOMMOCTL), PACCUUTLIBAS B MOC/E/YHOLLIEM MOTYYNTh
NpubbINb B BUjE B3bICKAHHOTO Cy/e6HbIM peLLeHneM LTpada, COCTaBSIOLLEro
NOIOBKHY OT MONyYeHHOI NOTPE6UTENEM CyMMbI. Be3yC0BHO, MOA AaHHOM
[esTeNbHOCTBIO He MoApasyMeBaeTcst Kakoe-nnbo cyse6Hoe MHBECTUPOBAHME B UNCTOMN
ee hopMe, HO elo YCTaHaBNMBAETCH BaXHeNWNIA 3ajeN B BUZE OLIEHKM NepcrekTviB
Kaxqorom MCKOBOTO 3asiBNIEHVIS 1 CTPOroWi 3aBUCUMOCTI MOJTyHeHHOrO 40X0/Aa OT

KaLleCTBam OCyLLI,ECTBI'IeHHOI7I oueHkW. NMoMrMo Bcero npoyero, B HaLuel CTpaHe 6bina



yCTaHOB/IeHa CrcTeMa NepBbix KpayApaHAMHIOBbIX NAaTGOPM No GUHaHCMPOBaHUIO
CyAebHbIX NpoLiecca, HO JaHHas cMcTeMa ToNbKOo NOosABUIack, COOTBETCTBEHHA ee paboTa
eLle He 0CTUINa KaknX-Nn6o ycrexos.

ELLle 04HVUM MHCTUTYTOM MpaBga, C Pa3BUTUEM KOTOPOTO JOMKEH MPOV30IATH

PbIBOK BO BCEM HOPUANYECKOM PbIHKE, BbICTYMaeT MHCTUTYT CyAe6HbIX pacxonoB. Kak
13BECTHO, B COOTBETCTBUM C O6LLENPUHATLIM NPaBuIoM, 06513aTeNbCTBO MO
KOMMeHcaLmm cyAiebHbIX pacxoAoB BO3NaraeTca Ha CTOPOHY, B Y/0BNeTBOPeHUI
NCKOBbIX TpeboBaHWUIA KOTOPOW oTKazanw (ctatbsa 98 MK PX).

B 3TOM 3aKkntouaeTcs NoAXos, B3ATbI 3@ OCHOBY NPaKTUYeCkM BO BCeX HblHe
CyLLLeCTBYIOLLVIX NPaBONOPsAKaXx 1 NOC/iej0BaTeIbHO OCYLLIECTBAREMbIN eLLe Ha CaMblX
nepBOHaYaNbHbIX 3Tarnax pasBUTUS PUMCKOro npasa. Belbop To KOHCTPYKLm
pacnpegenenns cyfebHbIX pacxoAoB, 6a3vpytoLLeinca Ha BO3IOXEHNMN Taknx PacxosoB
Ha NpovrpaBLLyto CTOPOHY, 06YCNIOB/IEH ABYMS 6a30BbIMY GYHKLIMAMY CyAebHbIX
pacxoaos..

MepBas 13 Mojeneli 3akto4aeTcs B KOMNeHcaLMoHHOM xapakTepe. CyLHOCTb

Cyﬂ,e6Hb|X pacxoaoB cxoxa ¢ y6bITKaMI/I: OHWM TaK>XXe BbICTYNAtOT B Ka4ecTse C/1IeCTBUA

HapyLIeHVs NpaBa 1 TakKe X HaAIexnT KOMNEHCUPOoBaTb «NpaBoHapyLUUTenem» B
nonb3y «noTepresLUero». «[paBoHapyLUUTeNeM» B AaHHON CUTyaLyn BbICTynaeT To
N0, B OCHOBE MpoLieccyanbHON apryMeHTaLmmn KOTOporo OTCyTCTBYHOT CCbIKMA Ha
3aKoH. Ecm 6bl gJaHHOe NnLo BeNo cebsi B CTPOroM COOTBETCTBUM C 3aKOHOAATENbHbLIMU
TpeboBaHUAMY, He BO3HUK Gbl CNOP B Cy/e, @ 3HaUYWNT OTCYTCTBOBaNa bl

HeobX0ANMOCTb B HeCeHUM CyAebHbIX PacxoA0B.

BTopas GyHKLMA CyAebHbIX N3AepXeK 3aKk14aeTcs B ANCLUNANHMPYOLLEM

xapakTtepe. O6513aHHOCTBI0 MO BO3MELLLEHVI0 CTOPOHe, BbIVrpaBLUeii criop no cyAe6HoMy
Aeny, NOHeCeHHbIX N3epXek obecneynBaeTcsi CTUMYIMPOBaHUE NOTeHUVanbHbIMU
OTBeTYMKaMW Ha A06POBOJILHON OCHOBE BbIMO/IHATEL CBOM 0653aHHOCTK, He 40BOASA
cuTyaLmio o pasbripaTensCTBa B CyAe, a NoTeHLManbHbIX UCTLOB - K He06X0AUMOCTN
MCMoNb30BaHNS BCEX CyLLIECTBYHOLLIMX BO3MOXHOCTel Mo 40Cy4e6HOMY paspeLleHiio
BO3HVIKLLEro Ccrnopa, peanvsauvmn npasa Hamsau.umy CYyAOM  KaK UCKYUTENBHOM,
KpaliHein Mepebl, a Take K 0TKasy OT npeAbsaB/ieHUs {m TpeboBaHUiA, HecyT B cebe
HaZyMaHHOCTb 1 6ecnepcnekTMBHOCTb. C MOMOLLbIO Cye6HbIX N3AepXKek
obecneunBaeTca OTBETCTBEHHOE OTHOLLEHWE CTOPOH K OTMPaBAeHNo NPaBoCyANS.

B npoueccyanbHOM 3akOHOAaTeNbCTBE MPOMMCaHO, UTO B3biCKaHVe PacxooB Ha

onnaTty ycnyr npeActaBuTens, BXOAALLVE B COCTaB CyAebHbIX PacX0/0B, MPOV3BOAMUTCA C
npourpasLLeli CTOPOHbI B COOTBETCTBUM C MPUHLMMIOM pPasyMHOCTU (4acTb 1 ctaTbu 100
MK P®, ctatbst 112 KAC PO).

B cBA3M C CyLLieCTBYIOLLe HeonpeAeneHHOCTLIO B BOMPOCE O TONKOBaHWN

«pasyMHbIX Npegenos» BepxosHbiM CygoMm Poccuiickoin degepavinm 66110

YCTaHOB/EHO, YTO MO/ PasyMHbIMU HEO6XOAMMO MOHUMAaTL Takue pacxozbl Mo onnarte
NpeACTaBUTENLCKUX YCAYT, KOTOPLIE B YCIOBUM CXOXUX 06CTOATENLCTB 06bIYHO
B3MMaloTCS 3@ CXOXMe YCnyrin. B xofe ycTaHOBNeHUS pasyMHOCTU MOXeT MPUHUMATLCS

B pacyeT 06bem 3asBAeHHbIX TPe6oBaHwi, ueHa{ VICKOBBIX Tpe6OBaHUIA, CNOXHOCTL Aena,
oﬁbeM{ npeAoCTaBNeHHbIX MpeACcTaBUTeNneM ycayr, BpeMﬂ,{ Tpebyemoe Ans NoAroToBKN

MM AOKYMEHTOB MpoLecCyanbHOro xapakrepa, NPOAO/KNTENBbHOCTb PaCCMOTPEHVS Aena

1 06CTOATENBCTBA MHOTO XapakTepa. PasyMHbIii xapakTep CyAebHbIX U3Aepxek Ha
onnaty ycnyr npeAcTaBUTeNst He MOXeT 6bITb {m 06YC/IOBNIEH N3BECTHOCTLIO UK
aBTOPUTETOM MPeACTaBUTeNA NNLA, MPUHMMALOLLEro  yyYacTue B PaCCMOTPEHUN CYA0M
Aena (NyHKT 13 noctaHoBnerus MieHyma BepxosHoro Cyza Poccuiickoit ®egepaLmmn

ot 21 siHBaps 2016 . No 1 «O HeKoTopbIX BONPOCax NpUMeHeHus BaKOHOm AaTenbCTBa 0
BO3MELLEHNN U3JepXKekK, CBA3aHHbIX C PaCCMOTPeHneM ,qena»).

CnepayeT KOHCTaTVMPOBATh, B MOCIEAHMI NepUos BpeMeHN MOXHO HabnoaaTb
3HauMTeNbHOE COKPaLLeHMe CyAbSMU CyMM NPeACTaBUTeNbCKIX PACXO/0B, KOTOpble
OroBOpeHb! CTOPOHaMK Mo geny. CTOUT NOAYEPKHYTb, YTO CyAamu Yallie BCcero He
NPOMUCLIBAIOTCS Kakve-1Mbo KOHKPETHbIE OCHOBaHWUS A1Si MPY3HAHVIS Hepa3yMHOCTY

HeceHs CyAe6HbIX PAaCXOA0B 1 AAeTCs TONbKO GpopManbHas CCbiika Ha To, UTO



Tpe60oBaHUs Pa3yMHOCTM J0/XHbI CO6/I0AATbCS B BOMPOCaX B3bICKaHVIA Cye6HbIX
usgepxek. Takxe, BeMUMHA NpeAbaBasieMblX CyAe6HbIX PAaCXOAOB COKPALLAETCs
CyAe6HbIMV OpraHamm B pasbl, a IHOTAA - B AeCSTKN pas.

TeopeTnyecknM 060CHOBaHMEM A/15 ;AHHO MO3MLIMM CY/0B BbICTYMaeT MbiC/b O

TOM, YTO B3bICKaHMe CyAe6HbIX PACXOAOB, B OT/MYMNE OT Y6bITKOB, MPOU3BOAUTCS NNLLL B
rpejenax pasyMHOCTY, B CBA3M C YeM CyiamMm MPaKTIKa CyLLEECTBEHHOTO CHUXKEHNS X
pasmepa Npri3HaeTcs HOPMasnbHOM.

OgHaKo ykasaHHas TouKa 3peHVst NPeACTaBaseTCs He Bro/He OUYEBWAHON.
MpeacTaBASeTCs, YTO YBbITKM, PaBHO Kak V1 CyAe6HbIe PacxoApl, He JOMKHbLI BXOAUTL
Bpaspes ¢ TpeboBaHNAMM PasyMHOCTU. Pasmep y6bITKOB, ABHLIM 06Pa30oM BbIXOAALLAS 3a
pasyMHble rpaHuLibl, MoZ B3blCKaHVe He NoANasaeT. JaHHoe 06CToATeNbCTBO MOXHO
MPOVNIIOCTPUPOBATL C/IeAyIOLLIMM MPUMepOoM. Tak, MPUMEHeHVe Npu peMoHTe
NoBpeXAeHHOro MMyLLLeCTBa 3KCKH03MBHbIX MaTepuanos, 40CTaB/sieMblX HA OCHOBaHNN
CreLmanbHOro 3akasa 1 B eCiTKI pas MpeBbILLaLLMX CTOVMOCTb MaTepuraros,
KoTOpble NMo-pakTy 6blAn NoBpex/AeHsl. Pacxosbl Ha myKazaHHue maTepviabl, ckopee
BCero, 6yAyT Npu3HaHbl HepasyMHbIMU 1 He 6y,qy1m BXOAWT B COCTaB KOMMEHcaLwmn

y6bITKOB.

B CBA3M C yka3aHHbIM 06CTOATENbCTBOM NPe/ACTaBIAeTCs, UTo B UHCTUTYTaX

CyAe6HbIX PacX0A0B U YBbITKOB MMEETCS 0CTaTOUHO 60/IbLUIE CXOXKUX YEPT, YeM 3TO
MOXeT NokaszaTbcs. Mpu3HaHKe cyaebHbIX PacXoA0B Ha OMnnaTy ycnyr NpeAcTaBUTeNs B
KayecTBe HepasyMHbIX JOMKHO 6a31poBaTbCsA Ha Tex e NpaBuiax, YTo 1 NpusHaHue
HepasyMHbIMV Y6bITKOB: ZloKa3aTe/IbCTBa NPY3HaHNS CyAe6HbIX PAaCXO/0B B KayecTse
HepasyMHbIX JO/KeH NPeACTaBNsTL OTBETUMK, a CyAbeli B ciyyae cornacvis
apryMeHTamu OTBeTUMKA A0/KHbI 6bITb NPUBEAEHBI MO TEKCTY NOCTaHOBNEHNS
APrymMeHTbl 415 MPU3HAHNA HEPAa3yMHOCTU CyAe6HbIX pacxosoB, OCHOBbIBasACb Ha
pasbsicHeHusx [neHyma BepxosHoro Cyaa Poccuiickoii deaepaumm , M cAenathb CCblKn
Ha KOHKpeTHble Joka3aTeNbCTBa.

HeorpaHuyeHHbI 1 HEO60CHOBaHHbIN XapakTep COKPALLEHNA pacxoAoB Ha
npeAcTaBUTENs Ha NPaKTUKe BAeYeT TO, YTO NHCTUTYTOM CyAe6HbIX PacxooB
npekpaLlaeTcs BoiNoNHeHne GyHKLUMIA. OcyllecTBneHne KOMMEHCaLMOHHOM GyHKLMN
Cy/AeBHbIX Pacxo/A0B HEBO3MOXHO B YCN0BUSAX, KOTAa U3 BCeX MOHECeHHbIX BblUrpaBLuel
CTOPOHOIA CyAe6HbIX pacxoqosm noj peanbHoe Bo3MeLLeHVe nojnagaet Toabko 20-30 %.
AvcunanHupyrowas GyHKUMS CyAebHbIX PacXo/0B Takxke He BbINMONHAETCA, MOCKObKY
HEe3HaYNTeNbHbIA XapakTep B3bICKMBaeMbIX CyAbAMU CyMM CyA€6HbIX pacxonoB He
MOXeT NpuBECTU K 3GGeKTUBHOMY CTVMYNVPOBAHWIO FPaX/aHCKO-MPaBoBbIX Cy6bekToB
K ,0CyA€6HOMY yperynvMpoBaHuio 1 K J06pOBO/IbHOMY BbIMONHEHH0 COBCTBEHHbIX
06sA3aHHOCTEN.

Mo nToram AaHHoro naparpada Heo6xoAMMO CAenaTb CeaytoLe BbiBOAbI.

1 ‘MTaK, nponucaHHble 3aKOHOAATENNILCTBOM MOJIOXKEHWS, YCTaHaBMBatoLLvie

rapaHTUo CBO60AHOrO JOCTyMa K NpaBoCyAMto, MPaBO Ha CripaBe/AINBOe CY/A0M

pa36ypaTenbCTBO, MoNyYeHne KBanvGpuLMpPOBaHHOK NPaBOBO MOMOLLM, KOMMEHCaLMo

MOHECEHHbIX Ha OnnaTy ycayr cyae6Horo (MpoteccyansHoro) npeacrasutens RN pasymHbix
pacxoa0B N MHOTUX NHbIX Npas I'apaHTVll7l, eCIn N HaxoaaT CBOK peanmsaunto, To
TO/IbKO YaCTUYHO, C 3HAUNTENbHLIMN OrOBOPKAaMY Ha NpakTuke. Takoe 06CTOATENCTBO

XapakTepunsyeT oTe4ecTBEHHOEe 3aKOHOAaTeIbCTBO B YacTn MONOXEHUI 0 AeATeNbHOCTN

CyAe6HO-I'IpeACTaBI/ITeI'IbCKOI’O XapakTepa, kak HocslLee B HemManol cTeneHn xapakrep
AeKknapaunm, 4To camo no cebe HenpnemsieMo H1 B OAHOM rocyapcTee, CHUTatoLLEeM
cebs B KayecTBe NpaBoBoro. Llenbiii psig 3HauMMblX MOMEHTOB abCOMOTHO He
YCTaHOB/EH B AEIZCTByI-OLLI,VIX npasBunax 3akoHoOAaTeNbCTBA N q)aKTVIHeCKVI
YyCTaHaBAMBaETCA yCTOABLUMMUCA MaTepuanaMmn npakTnkmn CyAeGHbIX Aen. anICyTCTBVIe
yKa3aHHbIX 06CTOATeNbCTB, 6e3yC/I0BHO Xe, He NPUBOAMNT K YCTaHOB/IEHWIO BbICOKOM
CcTeneHun 3amueHHOCT nL, KOTOpbIM HeobxoanMa CBOEBpeMeHHas NpaBoBas
NOMOLLb. dakt OTCYTCTBMA Ha NPAKTUKe NOMbITOK CO CTOPOHbI 3aKOHOAATeNsA No

paspeLleHnto yKasaHHbIX npoGneM NPUBOAMUT K MONOXEHNHD, HYXXAaoLLEeMYCA B



cKopeiiLem (ecnv He HeMeANeHHOM) paspeLleHunn. B ocHoBe Xe AesTensHoOCTY No
perynnpoBaHuto nccaedyemoi npobaemsl Jo/IXHbI pacnonaratbCst IMeHHO pa3paboTku
Hay4HO-NPaKTUYecKoro niaHa B chepe rpaxjaHckoro npotecca, ogHako, 6e3
Heob6X0ANMON CTeMEeHV 3aMHTEPECOBAHHOCTI B HIX CO CTOPOHbI 3aKOHOAATENs OH
npakTUyecky He MoryT Hanbonee HeOBXOANMbIE 3MEHEHUS B C/IOXMBLLYHOCS
cUTYyaLmio.

Monaraem, 4TO MMEHHO C MOMOLLEH KOMMNEKCHOMO NOAXOA], CoAep3Kallero B

cebe flecTBUSA B3aMMOCBA3aHHOTO, NOCeA0BaTeNIbHOrO XapakTepa no paspeLueHo
60/1bLUVHCTBA YKa3aHHbIX B HacTosiLLieM naparpade npobaem coBepLUeHCTBOBaHNSA
VNHCTUTYTa NPeACTaBUTeNbCTBA B FPaXAaHCKOM MpoLiecce, MOXHO KapAvHanbHo B
YCNOBUSAX POCCUIACKOM NPaBOBOY AENCTBUTENBHOCTM U3MEHUTL CUTYaLMIO K TyYyLLemy.

B nog06HOM KOMMIEKCHOM MOAXOAe A0/KHbI COAEPXKaTbCA CaMble pa3HOObpasHble
NpaBoBble MeXaHU3Mbl, 6a31pyOLLMeCcs Ha B3aMMOCBA3aHHbIX, 06EKTUBHBIX MepaXx, C
MOMOLLbHO KOTOPbIX ByAeT NpeocTaBieHa BO3MOXHOCTb YCTPaHUTL yka3aHHble B
HacTosiLLeM naparpade npobiembl, UMeRLLMECS B MPABOBOM UHCTUTYTE  CyAe6HOro
(npoLieccyanbHoro) npeacTaBuTeNs B{m rpaxzaHckom mpoLecce Poccuiickoin cbe,qepal.l,mm.m
3AKJTKOYEHUE

Mo nuToram npogenanHol paboTbl HEO6XOAMMO CAenaTh CeAytoLLMe BbIBOAbI.

1. B pesynbTaTe BCEro BbILIECKa3aHHOrO  C/iesyeT BbIBOZ O TOM, YTO vccnesoBaHne
,qpeBHe|7||.u|/|x, CpeAHEBEKOEbIX 1 COBETCKMX 3aKOHOAaTe/IbHbIX akTOB MO3BONU/IO
CYmMTaTh, YTO B CyA€6HOM NPeACTaBUTENbCTBE 1 MPaBO3aCTyMHUYECTBO NPUCYTCTBYET
coupanbHas 0CO6eHHOCTb, ero ycTaHOBAEHO 6bI10 MPeAo MpejeneHo 06BbeKTUBHOM
06LL|eCTBEHHOW HEOBXOANMOCTBIO, M3HAYaIbHO CBA3AHHOW C MPUYMHAMU €CTECTBEHHOIO
XapakTepa. [locTeneHHoe yCI0XHeHWe rocyAapCcTBEHHOMO YCTPOCTBA U 06LLeCTBEHHO-
3HaYMMBbIX OTHOLLEHWIA, 3aKN0YEHWE U B YCI0XHEHVN NMPaBOBbIX MON0XEHWA.
TAKYLLMMCS, He MMEIOLLMM CrieLnansHON NoAroTOBKM, NMPUXOAUTCA Npuberats K
MOMOLL CMEeLManncToB B COOTBETCTBYIOLLIE NMpaBoBoli 06nacTu.

2. C pa3BUTMEM OTHOLLIEHV B O6LLECTBE 1 MOSBAEHVS MPEANOChINoK

MONINTUYECKOTO, COLMANBLHOrO U 3KOHOMUYECKOro XapakTepa, AeATebHOCTL Mo
NMPeACTaBNEHNIO YyXXNX MHTEPECOB U 3aLLMTe YyXXINX NpaB, HECMOTPS Ha HEeraTUBHOE K
Held OTHOLLIEHVIem CO CTOPOHbI KOMMETEHTHbIX BNACTHbIX OPraHOB HempeMeHHO
MOSIBNISIETCS, 1 MO Mepe Pa3BUTUS 06LLECTBEHHON CUCTEMbI 06'EKTUBHO 06peTeT
oyepTaHus npaBosorom VHCTUTYTA.

3. Heo6X0AMMO YCTaHOBUTb, YTO MOJ MHCTUTYTOM CyAe6HOro nNpejcTaBuTeNbCTBa

B pamMKax COBPEMEHHOro POCCUIACKOro rpaxAaHCKoro npolecca nogpasymeBaeTcs
Havibonee pacnpocTpaHeHHoe ABNeHNe, UMEIOLLVE CIOXKHbIE 1 MHOTOrpaHHble YepTbl,
OCHOBaHHOE 1 NPOBO3rNalleHHOe rPaxAaHCKo-NpoLeccyanbHbIM NONOXEHNAMY,
cTpemsileecs obecrneyunTb peanvsaLio 0CHOBOMOIaratoLLMX MPUHLMMNOB POCCUIACKOro
npa.a, Takux, K NprMepy, Kak 0AVHaKOBbIV AOCTYM K NPaBOCyANtO (CNpaBeAvBOMY
cyy) IMb0o NpaBo KaxAoro Ha nosyyervie KBannduLMpoBaHHON NPaBoBO MOMOLLY,

obecneunBatoLLee 3alNTYy MHTEPECOB AOBepUTeNs, CI'IDCO6CTByIOLL|,ee AeAaTenbHOCTH,

HaLeNeHHOM Ha peanu3aumio 6a30BbIX 3aa4 rPaXxAaHCKOro CyA0MNpoV3BOACTBa B PO.

4. Mof coBpeMeHHbIM CyAe6HbIM NPeACTaBUTeNeM MOHUMAETCA  He TOIbKO

Cy6BbEKT, NPY3BaHHbIV 3aMeHUTL CTOpOqu 6o Apyroe ydyacTsytoLLee B Aene 1LO,
MpeACTaBNsA ee No3uLMio 1 nHTepecki no geny, Ho 4] 8 nogasnsiowem uncne  cnyyaes n
HOCKTeNb OMpeAeneHHbIX 3Haan7|{ﬂ B chepe MpaBONPUMEHUTENbHON NMPAKTUKM,
CnocobCTBYOLLMIA, MO MHeHmoq Lie1oro psia viccieosarteneii, peanmsaumm
OCHOBOMO/IAraroLLMX 3a4a4 0TeHeCTBEHHOrO MPaxAaHCKoro CyAonpon3BoACTBa. CTOUT K
AaHHOMY BbIBOAY AO6aBVIT|:, YTO Takoe nonoxeHme cyp,e6Hor0 npeacrasuTens
npegonpeseneHo 0Co6eHHOCTAMU ero NCTOPUYECKOro Pa3BUTUS.

5. MepeyeHb ykasaHHbIX B JaHHO paboTe 0CHOBOMOararLLmMx (Hanbonee

OCTPbIX) U3 VMEIOLLMXCS BOMPOCOB NPAaBOBOrO MHCTUTYTA CyAe6HOro

(NpoLeccyanbHOro) MpPeACTaBUTENbCTBA, BO3HUKAOLLMX Kak Bm npoueccyansHo-
npasosoii Teopuu, Tak v Ha npakTuike, 8 4EEll pamkax oteuectsenHoro rpaxaarckoro EEN

NpoLecca, HyXAarLLVXCA NPY HaNYUK 06BEKTUBHOV BO3MOXHOCTY B Hanbonee



CKOPOM paspeLueHys, He 061a4atoT UCHepPnbIBaOLLVIM XapakTepoM.

6. C peLLeHVeM ykasaHHbIX Npo6ieM B OFPOMHOIA CTeneHU A0/MKHbI 6biTb

obecrieveH pocT 3GpPeKTVBHOCTY yHacTVa CyAebHOro npejcTaBuTens B pacCMOTPEHNN
CYAAOM Aena, CTUMYAVPOBaHVie ero AeaTeNbHOCTY Kak CybbekTa, OKasblBatoLLIEro NoMoyb
B JJOCTVXKEHU OCHOBOMONAratoLLX 3a4ay CyA0Npon3BoACTBa, YNPOUHeHVe No3nLmm
AoBepuTens (nnLa, KOTOPOMy HeOBXOAMMO OKasaHue J0/MKHOVE MPaBOBOM MOMOLLV) C
TOUKM 3peHVS 3aLLVLLEEHHOCTU He TOIbKO OT Pa3HOO6Pa3HbIX KOHPINKTHBIX MPaBOBbIX
CUTyaLWiA, HO 1 OT HeKa4ecTBeHHO NpeAoCTaBAeHHbIX YCyr Mo cyae6HoMy
npeACTaBUTENLCTBY, CO3/AaHbl bbITb HageXallue, 6naronpuaTHbIe YCI0BUN ANs
peanusaunmn psia oCHOBOMOAararLWmx NpMHUMNOB NpaBa, COKpalleHa Harpyska Ha
opraHbl CyebHOI cUCTeMbl 3a CHeT pocTa Yncna e, paccMaTpuBaeMbIX C y4acTmem
KBaMMPMUMPOBaAHHBIX CMEeLMannCcToB B 061acTyi NpaBa, a Takxe A0/kHa 6biTe
chopmMumpoBaHa bnaronpusTHas cpesa Ans nocaesytoLero Hanbonee s3GppekTUBHOro

pa3BVTUSt aHaNM3KPYeMOro NPaBOBOrO UHCTUTYTa CyAe6HOTO (MpoLieccyanbHOro)

NpeACTaBUTENLCTBA U PeLLeHUst PSAa APYruX MeHee 3HaUMMbIX B HACTOSILLMI MOMEHT
npaBoBbIX MNpo6aeMm.

7. PaccmMoTpeB BOMPOCh! KNaccurkaLmm npaBoBoro MHCTUTYTa cyae6Horo
(npoLeccyanbHOro) NpeacTaBrUTeNbLCTBA B POCCUIACKOM MpaxaHCKoM npoLiecce,
Heo6X0AMMO B3STb B y4eT BO3MOXHOCTb ee OCYLLLeCTB/EHWS 1 M0 YKka3aHHOMY B paboTe
ocHoBaHUto. Mpeanaraemasi B paboTe KnaccrduKaLmst MeeT Noj co60i A0CTaTOUHO
060CHOBaHMeE, NPV 3TOM OHa He MPeTeHZyeT Ha POJlb eAUHCTBEHHO BEPHOI 11 A0/KHa
MPUMEHSATLCS COBMECTHO C UHBIMU KNaccMdrKaLMsmu, NpoBeeHHbIMU MO APYTviM
OCHOBAHVISIM, MOXET BbICTYMTb TEMO Hay4HbIX CMIOPOB, @ €€ MONOXEHVISt MOTYT BbITb
noasepryTbi KoHcTpykTBHow HayuH 4l oif kpuTuke.

8.6 WTaK, NponmncaHHbie 3aKOHOAATENBCTBOM MOOXKEHVS, yCTaHABNMBatOLLME
rapaHT1io CBO60AHOrO AOCTYyMa K MPaBOCyAMIO, MPABO Ha CrpaBej/IMBOE CyA0M

pa36ypaTenbCTBO, MoMyYeHne KBanvGpuLMpPOBaHHOK NPaBOBOM MOMOLLM, KOMMEHCaLMIo

MOHECEHHbIX Ha OnAaTy ycayr cyae6Horo (MpoLieccyansHoro) npeacrasutens EEN pasymHbix
PaCXOA0B ¥ MHOTUX VHBIX MPAB ¥ rapaHTUi, eI U HAaXOAST CBOK peannsaLuto, To
TO/ILKO YaCTUYHO, C 3HAUNTEbHLIMM OFOBOPKaMY Ha NpakTuke. Takoe 06CTOATENbCTBO
xapaKTepusyeT oTe4ecTBeHHOE 3aKOHO/ATe/IbCTBO B YaCTU MONOXEHWI O AeATeNbHOCTY
CyAe6HO-MPEeACTaBUTENBCKOrO XapakTepa, Kak HoCsLLiee B HEMANOW CTEMeHN XapakTep
AeknapaLu, UTo camo no cebe HenprieMnemo Hil B OAHOM roCyAapcTBe, CYMTatoLLEM
cebs B KayecTBe NPaBOBOTO. LleNbli psij, 3HaUMMbIX MOMEHTOB a6COMIOTHO He
YCTaHOB/IEH B A€MCTBYIOLLVIX NPaBIU/Iax 3aKOHOAATENbCTBA U paKTUYECKM
YCTaHaBNVBAETCA YCTOSIBLUMMIICS MaTepuanamm npakTukv cyAe6Hbix Aen. MpucyTcTeue
yKa3aHHbIX O6CTOATENbCTB, 6€3YC/IOBHO Xe, He NMPVBOAWT K YCTaHOB/IEHVIIO BbICOKOV
CTeneHU 3aLLMLLEHHOCTM NINLL, KOTOPbIM HEO6X0AMMa CBOEBPEMeHHas NpaBoBast
romolLLb. PaKT OTCYTCTBYS Ha MPaKTUKe MOMbITOK CO CTOPOHbI 3aKoHoAaTeNst Mo
paspeLUeHuto ykasaHHbIX MPo6emM NPUBOANT K MONOXEHUIO, HYKAAIOLLEMYCS B
cKopeliLleM (eC/v He HeMeIeHHOM) paspeLLeHUn. B ocHoBe e AesTenbHOCTU Mo

perynMpoBaHwiio UccaesyeMoii Mpo6aembl JOKHbI pacrnonaratbcst UMeHHO pa3paboTkiu

Hay4YHO-NPaKTNYecKoro rnjiaHa B c¢epe rpaXkAaHCKoro npowecca, og4Hako, 6e3
HeOGXOAMMOIZ CTeneHn 3anHTepecoBaHHOCTM B HX CO CTOPOHbI 3aKOHOAaTeNnss OHN
npakTUyeckn He MOryT Hanbonee HeobXoAVMble M3MEHEHWS B C/IOXKMBLLYIOCS

CNTyaumto.
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